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JURISDICTIONAL STATEMENT

Thisgpped isfrom aconviction for murder in the first degree, 8565.020, RSMo 2000, obtained
in the Circuit Court of S. Louis County and for which gppdlant was sentenced to degth. Because of thet
sentence, juridiction over this gpped lies exdusvey with the Missouri Supreme Court. Artide V, 83,

Missouri Condtitution (as amended 1982).
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STATEMENT OF FACTS

Appdlant, Kenneth Baumruk, was charged by indiciment filed inthe S. Louis County Circuit Court
on March 30, 1998, with one count of murder in the first degree, @ght counts of assaullt in the firgt degree,
and nine counts of amed crimindl action (L.F.17-23)." These charges hed been filed earlier, but hed been

dismissad pursuant to this Court’s order in Sate ex rd Baumruk v. Bdt, 964 SW.2d 443 (Mo.banc

1998), which is discussed in Point V of this brief. The case was assigned to the Honorable Philip J.
Sweeney (L.F.1). However, gopdlant filed amation for achange of judge, which was granted, and the
ca2 was reessgned to the Honorable Mark D. Saigel (L.F.2).

On September 25, 2000, the trid court held a hearing on gppdlant’s competency to sand trid
(Tr.243). On December 1, 2000, the trid court found that gppellant was competent (L.F.754-762).

The causewert to trid on May 7, 2001, on the charge of murder in thefirst degree (Tr.992). The
sufficdency of the evidence to support gopdlant’s conviction isnat in digpute. Viewed in the light most
favorable to the verdict, the following evidence was adduced during the guilt phese: Appelant and the
murder victim, Mary Baumruk, were married in 1977, and lived in Horissant, Missouri (Tr.1714). They

began having maritd difficulties and Mary Baumruk filed for divorcein August of 1990 (Tr.1716,1855-

1The record on gpped dted in this brief conggs of the legd file (“L.F.”); the transcript prepared
by Hazewood (“Tr.”); the transcript prepared by Hammack (“Hammack-Tr.”); the transcript prepared

by Lunaito (“Lunatto-Tr.”) ; and various exhibits as designated.
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1858). At about that sametime, Mary Baumruk filed an adult abuse action and gppellant was removed
from their home (Tr. 1716,1909-1910).

In 1992, gppedlant, who had worked in the St. Louis areafor McDonndl Douglas Corporation,
began working as amanufacturing engineer for Boaing in Everett, Washington (Tr.1775-1778). In January
of thet year, he went to the Gun Works in Redmond, Washington and told an employee there, George
Barnes, that he wanted to buy two handguns for persond defense (Tr.1730-1732). He sad thet onewas
for him and the other was far hiswife (Tr.1732). Appdlant sad that he did not want expensive duradle guns
because they were not going to be used on target ranges (Tr.1753). Appelant purchased two .38 cdiber
Taurusmodd 85 revalvers and ammunition, and he picked them up dter the State of Washington'sfive day
waiting period for purchasing handguns hed passed (Tr.1734-1742,1839; Sate s Exhibits 11-15).

Appdlant frequently discussad with his co-workers a Boeing his unhappiness with the way thet his
divorce was proceeding (Tr. 778-1780,1816). He repeatedly told them thet if everything did not go his
way he should shoat hiswife (whom he dways referred to as “the bitch”) between her eyes and should
shoot the lawyers and the judge (Tr.1778-1780,1816-1817). Thistak continued through the time that
gopdlant went to . Louisfor thetrid of hisdivorce case (Tr.1817). However, his co-workers did not
take these threats serioudy (Tr.1816).

Appdlant’ s divorce case was st for trid a aboout 9:30 am. in Divison 38 of the S. Louis County
Circuit Court before the Honorable Samud J. Hais (Tr.1871-1873). At about 9:00 am. that day,
gopdlant’ sdivorce counsd, Garry Sdtzer, arived a the . Louis County Courthouse, saw gopdlant, and
discussad the case with him (Tr.1925-1926). At about this same time, Mary Baumruk’ s counsdl, Scott
Pollard, met with her and told her that he had just discovered a potentia conflict of interest because in
looking through records of gopdlant’s previous divorce he saw that he had represented gppdlant in a
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moation to modify (Tr. 1870). Pollard discussed this matter with Sdtzer (Tr. 1926). They then met with
Judge Haisin his chambers (Tr. 1926). Judge Haisindicated thet the case could continueif dl of the parties
agreed on the record to waive any conflict of interest (Tr. 1927). Sdter then discussad this matter with
appdlant (Tr. 1927).

When the case darted, gppdlant, Sdtzer, Mary Baumruk and Pollard were stting together & a
table in the front of the courtroom (Tr. 1723; State' s Exhibit17). Judge Hais and the atorneys mede a
record about waiving the conflict of interest, and Sdtzer indicated that gppdlant was willing to waive the
conflict (State's Exhibit 8).2 As Mary Baumruk stated on the record that she was willing to waive the
conflict of interest, gppdlant reeched into abriefcase, pulled out histwo pisals leened over thetable, amed
one pigd a May Baumruk and shat her in the neck, causng her to collgpse in her char (Tr.
1679,1705,1724-1725,1790,1879; State' s Exhibits 8, 20-25).

Asthe numerous people in the courtroom attempted to fleg, gppdlant turned his atention to Pollard
(Tr. 1726,1879). Heamed agun a Pollard and shot him in the chest as Pollard atempted to back away
from the table were they had been seeted (Tr. 1879-1881). Appdlant then amed a Sdtzer and shot him
in the cheg, left arm and back (Tr. 1932, 1937-1938). Appdlant turned his atention back to Mary
Baumruk. Hewalked around the table to her, placed a pistal againg the base of her heed and shot her

again (Tr. 1798,1804,1933). This shot killed her (Tr. 1804).

2Sae's Exhibit 8 is the audio recording of the murder that was made by the court's derk

(Tr.1675-1676).
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As Judge Hais fled out the back door of the courtroom, gppdlant shot a and pursued him (Tr.
1679-1680,1883,1949). Attorney Bruce Hilton wasin the hdlway behind the courtroom when Judge Hais,
who was nat wearing shoes, dammed the door open and fdl down (Tr. 1946-1950). Hilton, who hed
heerd the gurfire, got Judge Hais onto hisfedt, pushed him through the derk’ s office and into his chambers,
locked the door from the outside, and pulled the door dosed (Tr. 1949,1952). Hilton then went back out
to the derk’ sdoor to the hdlway (Tr. 1950). He saw gppdlant sanding about four or five feat avay from
him, pointing two gunsa him (Tr. 1951). He dosad the door to the derk’ s office and waited for hep to
arive (Tr. 1952).

Meawhile, Officer Steven Sdamon, aS. Louis County Police Officer who wasin the building to
tedtify in an unrdated case, went to Divison 38 because he heard shoating and screaming (Tr. 1959). As
he approached the doorway to that courtroom, peopletold him, “he'sshoating in there” (Tr. 1959-1960).

He looked through the glass in the door to the Divison 38 courtroom and saw Mary Baumruk Stting
moationlessinachar (Tr. 1960; Sate sExhibit 5). He entered thet courtroom with his gun dravn and saw
some people hiding on the floor under the pews (Tr. 1960-1961). Officer Sdamon asked “where heis
a,” and wastold thet “he’ had run out the back door of the courtroom (Tr. 1961).

Officer Sdamon and Officer Smith, a Jennings Palice Officer who had joined him, went out thet
door and down the hdlway searching for the shooter (Tr. 1962,1965). Asthey entered the hdlway, Officer

Sdamon heard a gunshot coming from hisleft (Tr. 1962). The officers went in thet direction (Tr. 1964).

When they reached room 201, they saw gppdlant coming around acorner (Tr. 1966). Appdlant
was dressed like a balliff, and was amed (Tr. 1966-1967,1984). Appdlant used the corner as cover,
amed the gun in hisleft hand & Officer Sdamon, and fired ashot a him (Tr. 1967). Officer Sdamon
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dropped to the floor and got reedy to return fire, but did not fire because gopdlant had disgppeared back
around the corner (Tr. 1967).

Officers Sdamon and Smith crawled down the hdlway looking for gppdlant (Tr. 1968). When
they reached the door to the derk’ s office for Divison 36, they found thet it was dosed (Tr. 1968-1969).
Officer Sdamon ydled, “Open thedooar, it'sthe palicg’ (Tr. 1969). A voicefromindgdethe derk’ soffice
sad, “I'vebeen shat” (Tr. 1969). The officarswertt into the office and found thet the bailiff for Divison
36, Fred Nicolay, had been shat in the left shoulder (Tr. 1970).

Officer Sdamon heard someone in the hdlway ydl, “he's out in the hdlway,” 0 he went to
investigate (Tr. 1970). He heerd anumber of shatsfired dmos smultaneoudy and then saw that gppdlant
hed been gpprehended in the hall outside of Divison 38 (Tr. 1971). Appdlant had been shot and waslying
on the ground (Tr. 1971,1976).

After an officer handcuffed gopdlant, Officer Sdamon searched gopdlant and sazed anmunition
that wasin the outer pockets of gppellant’s sportsjacket (Tr. 1972). Appdlant
camly asked Officer Sdamon, “Did | get her, did | kill her” (Tr. 1973-1974).

The police searched gopdlant’s briefcase, which he hed Ift in the Divison 38 courtroom (Tr.
1828). Inddeit, they found abox of .38 cdiber anmunition, papers partaining to the divorce litigation thet
gppdlant hed faled to fill out, and appdlant’s airline ticket from Seettle to . Louis (Tr. 1828-1830;
Sate s Exhibits 25, 26A-C and F).

Appdlant did not tedtify on hisown bendf or present any guilt-phese evidence. At thedose of the
evidence, indructions and argument of counsd, the jury found that ppellant was guilty as charged (L.F.
1008).

In the pendty phase, the Sate presented additiond evidence about gopd lant’ s atack on numerous
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law enforcement officers and court personnd after the murder, and evidence about Mary Baumruk (Tr.
2050-2116; Hammack-Tr.3-80; L.F. 659-772). Appellant presented evidence that he dlegedly suffered
from dementia due to gunshat wounds to his heed, which were inflicted when he atempted to murder
numerous law enforcement officers (Hammeack-Tr.26-34, 114-158; Tr. 2145-2165). His expert, Dr.
Danid Cuneo, do tedtified thet gppdlant’ s condition hed dramatically improved between 1993 and 1999
and that appdlant had been adleto file pro se federd lawsuits and motions (Tr. 2170, 2181-2183). He
sad, though, that he thought that appellant was “confabulating” when he sad that he remembered
committing the crimes (Tr. 2203-2207).

At the dose of the evidence, indructions and argument of counsd, the jury found thet ten Satutory
aggravating crcumgances exised and recommended a santence of death (L.F. 1029). Thetrid court later

sentenced gppellant to desth (L.F. 1046).
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ARGUMENT

l.and II.

Thetrial court did not abuseitsdiscretion when it denied appellant’s motions
for a change of venue because appellant received a fair trial in the St. Louis County
Courthousein that thejurorsindicated that they could befair and impartial and there
was no evidence of a huge wave of passion and bitter pre udice against appellant in St.

L ouis County at thetime of histrial, which occurred nearly a decade after the murder.

In gppdlant’ sfird two paints, he dlegesthet the trid court abusad its discretion when it denied his
moationsfor achange of venue because there had been extengve publicity about the case after the murder
and because trying the casein . Louis County posed crested a“risk” of “prgudice passion, excitement,
and tyrannica power” on account of the fact that the arime scene was in the same huge building asthetrid
(App.Br. 50, 55; L.F. 74-75, Tr. 6-10,992-994,1502). Appellant's argument, though, ignores the fact
that the passage of nearly a decade snce the crime caused passions and excitement of the people in S.
Louis County to codl.

The record shows thet while gppdlant murdered hiswifein May of 1992, histrid did occur until
May of 2001 (Tr. 992, 1660-1678). About 99 people showed up for jury sarvice (Tr.
100,1050,1097,1139,1194,1257,1301,1349,1405,1467). Out of that number, about 63 had heard about
the case in the media (Tr. 1010,1011,1031,1071,1077,1081,
1110,1113,1116,1119,1125,1146,1154,1157,1160,1166,1171,1175,1201,1206,1208,1212,1226,1228,
1264,1269,1275,1278,1283,1288,1311,1315,1317,1319,1323,1326,1329,1357,1366,1374,1378,1413,
1420,1426,1430,1432,1440,1473,1476,1479,1483,1484,1488,1491,1493). Of these people, only about
18 hed formed opinions about gopdlant's quilt (Tr.
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1018,1032,1078,1118,1158,1202,1270,1287,1288,1317,1321,1328,1332,1359,1362,1372,1424,1483
). Of these people, only about 8 people were excusad for cause on the ground thet they could not set aside
the opinions that they hed formed and decide the case basad on the evidence that was adduced in court (TT.
1019,1118,1203,1290,1317,1322,1328,1359).

The 12 personswho sat on gppdlant’s jury condsted of about 5 people who had not heard about
the case, 6 people who had heard about the case but had not formed any opinions, and one person who
hed heard about the case and formed an opinion but could disregard thet opinion and decide the case based
on the evidence that was adduced (Tr. 1015,1113,1174-1176, 1207,1209,1265-1267,1270-1271; L.F.

970-983).

SAppdlant refers to juror Johnson as remembering the atack (App.Br.56). However, while
Johnson initidly said that she remembered the atack, she next dated that she heard about an atack thet
occurred in about 2000, rather then in 1992 (Tr. 1069). Thus, her recollection was gpparently of a different

incident.
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This casewas nat tried in Divison 38 of the &. Louis County Courthouse, where the murder hed
occurred (Tr. 1662 ). It wastried in Divison 3 (Tr. 1).

Whether to grant or deny a change of venue restswithin the trid court’ s discretion, and itsruling
will not be disturbed aosent an abuse of discretion. Statev. Fdtrop, 803 SW.2d 1, 6 (Mo.banc 1991).
A trid court will be found to have abusad its discretion when aruling is “dearly agang the logic and
crcumstances before the court and is o arbitrary and unreasonable as to shock the sense of judtice and
indicate alack of careful congderation; if reasonable persons can differ about the propriety of the actions
teken by thetrid court, then it cannot be said that the trid court abusad itsdiscretion.”  Sate v. Brown, 939
S\W.2d 882, 883 (Mo.banc 1997).

Therdevant question is nat whether the community remembered the case, but whether the jurors
hed such fixed opinionsthet they could nat judgeimpartialy the guilt of the defendant. Petton v. Y ourt, 467
U.S 10251035 (1984). An abuse of discretion exigts only when the record shows that the inhabitants of

the county are S0 prejudiced againg the defendant that afair trid cannot occur there: State v. Feltrap,

Appdlant do refersto palling that was donein &. Louis County by defense witness Dr. Kenneth
Warren even though it was of dmost no vauein thet it was done about 3 years before gppdlant’ strid and
thetrid court could have found Dr. Warren'sresultsto be incrediblein light of the suspect practices thet

he utilized (App.Br. 58; Tr. 168-224).
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upraa 6. Thetrid court isin abetter postion then the gppelate court to assessthe effect of publicity on
the minds of the community and to determine whether the resdents of the county are S0 prejudiced againgt
the defendant thet afar trid would not be possble. 1d.

It isnat required thet the jurors be tatdly ignorant of the facts and issuesinvolved. Irvinv. Dowd,
366 U.S. 717, 722 (1961).

In these days of swift, widespread and diverse methods of communication, an important

case can be expected to arouse the interest of the public in the vidinity, and scarcdy any

of those best qudlified to serve asjurors will nat have formed some impression or opinion

astothemeaitsof thecase Thisispaticulaly truein aimind cases To hold thet themere

exigence of any preconceived notion as to the guilt or innocence of an accused, without

more, is suffident to rebut the presumption of a prospective juror’ simpartidity would be

to establish an impossible dandard. It issufficent if the juror can lay asde hisimpression

or opinion and render averdict based on the evidence presented in court.
Id., 366 U.S. at 722-723.

Thus it isnormdly within the legitimate province of atrid court to condude thet the jurors were not

prgudiced, regardless of whetever publicity they have seen, Statev. Schneder, 736 SW.2d 392, 403

(Mo.banc 1987), as long as the jurors Sate that they can be far and impartid. State v. Kinder, 942
S.\W.2d 313,321-322 (Mo.banc 1996).
Appdlant atempts to dter the dandard of review by invoking a conditutiond doctrine first

pronounced in Irvin v. Dowd, supra 366 U.S. a 723-725: that, in some drcumgtances involving

extraordinary pretrid publicity or widespread public hodlility toward the defendant, the testimony by
progoective jurorsthat they could befar and impartid should not be bdieved. Seedso Petton v. Y ount,
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supra467 U.S. at 1031-1032; and Murphy v. Horida, 421 U.S. 794, 798-800 (1975). This doctrine

requires a high threshold of proof thet isrardy gpplicable and is reserved for extreme Stuations. Pruett v.
Norris, 153 F.3d 579, 585 (8th Cir. 1998).

In order for the reviewing court to reach a presumption thet inflammetory pretrid
publicity S0 permested the community asto render impossible the seating of an impartid
jury, the court must find thet the publicity in essence digplaced thejudidid process, thereby
denying the defendant his condtitutiond right to afair trid. See Sheppard, 384 U.S. a
342-45, 352-57, 86 SCt. 1507 (nating that “bedlam reigned at the courthouse during the
trid” dueto medid sintrusve and pearvadve presencein the courtroom, inflammetory news
reports, often broadcagt live from the courtroom, and media hounding of jurors and the
defendant); Edesv. Texas, 381 U.S. 532, 577-80, 85 S.Ct. 1628, 14 L.Ed.2d 543
(1965) (Waren, C.J,, concurring) (mediainvasion of courtroom pierced the condtitutiond
shidd nomlly provided to the defendant by destroying “the dignity and integrity of the trid

process’); Rideauv. Louisang, 373 U.S. 723, 725-27, 83 S.Ct. 1417, 10 L.Ed.2d 663

(1963) (repested broadcest in defendant’s smdl community of defendant’ s video taped
“confesson” to locd authorities resulted in a“kangaroo court” thet deralled due process
and quashed any hope of fair trid in thet locde); see dso Safford, 34 F.3d at 1566
(evauaing, on theissue of presumed pregjudice, whether there was evidence of a*“drcus
amogphere or lynch mob mentdity”); Abdlo-Slva, 948 F.2d a 1177 (“In cases like
Edtes, Rideay, and Sheppard, prejudice was presumed because the news mediainfluence
pervaded the proceedings, igniting extendve prgudice in the community.”) (quotation
omitted).
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United Saesv. McVegh, 153 F.3d 1166, 1181-1182 (10th Cir. 1998).

Irvin and its progeny are ingpplicable to thiscase. The decisons of the United States Supreme
Court goplying this prindiple have basad its holding not merdly upon publicity, but upon the effect of thet
publicity upon thejury pand. In Irvin, for example, the Supreme Court noted the existence of a* pattern
of degp and hitter prgudice” in the community againg the defendant. 1d., 366 U.S. a 727. Irvin ad
Subseguent decisons* cannat be made to gand for the proposition that juror expasure to informetion about
a date defendant’s prior convictions or to news accounts of the crime with which he is charged done

presumptively deprives the defendant of due process” Murphy v. Horida, supra, 421 U.S. at 799; see

ads0 Dobbert v. Horida, 432 U.S. 282, 302-303 (1977). Inthis case, the mere exisence of publicity is

al that gopdlant has to offer--there exigts not a scintilla of evidence from the trid record of a“huge. . .

wave of public passon” directed a gppdlant. Irvinv. Dowd, supra, 366 U.S. at 728; Patton v. Y ount,

supra, 467 U.S. a 1033-1035;* Sate v. Johns, 34 SW.3d 93, 108 (Mo.banc 2000), Statev. MoCullum,

41n Petton, the United States Supreme Court found thet the pretrid publicity did not maeke afar
trid impossble in the county where the crime occurred, even though dl but 2 of the 163 venirepersons hed
heard about the case and that 126, or 77%, admitted that they would carry an opinion into the jury box.

Thiswas because, dthough many people il carried strong opinions about the case, there wias no longer
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63 S\W.3d 242,253-255 (Mo.App.,S.D.2001).

The evidence that was presented did not show theat there was extraordinary pretrid publicity right
before gppdlant’ strid or widespread public hodtility towards gppdlant thet cregted a circus amosphere
and created a presumption thet venirepersons ansvers about being unbiased could not be trusted. Onthe
contrary, it shows that some publicity occurred and thet individuas who held fixed opinions about
gopdlant’ sinnocence or guilt reedily volunteered thet they were biased and were stuck from the pand.
Therewas no huge wave of public passon and bitter prgudice againg gppdlant in . Louis County &t the
time of appdlant’strid. It wasjust acasetha was newsworthy.

The above andyd's shows that there is no presumption of prgudice from thetrid of the casein S

Louis County, sse State v. McCullum, supra a 255, and gppdlant hasfaled to show that he suffered actud

prejudice from thetrid of hiscasein the S. Louis County Circuit Court. He cannot meet that burden by
“gpeculation” in that he has the burden of proving prgjudice “as a demondrable redity.” Beck v.
Waehington, 369 U.S.541,558 (1962). He does not attempt to meet this burden.

Appdlant dso argues that it was improper to try him in a courtroom in the S. Louis County
Courthouse because this turned the jury into abiased mob in that the building itsdf was “avictim” thet
survived his arime and the “victim” should not have been present during the trid (App.Br. 54). But see
Artide 1, 8 32, Missouri Condtitution (as amended 1982)(condtitutiond right of crime victim to be presant

during atrid); United Statesv. Ramsey, 871 F.2d 1365,1367 (8" Cir. 1989)(magjistrate was not reguired

to recuse himsdlf on the ground that the crime occurred in the federa courthouse where the trid was held

ahugewave of public passion in that 4 years had passed sncethe time of the murder. Id. at 1032-1033.
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and involved security guards gationed there).

However, the record does not show that gppdlant was pregudiced. Thetrid did not occur inthe
courtroom where the crime occurred. Most courtrooms resemble one another, and gppdlant does not
suggest that the case should have been tried in agrocery sore. Moreover, gopdlant failed to prove thet
any parsonswho st on hisjury would be biased againg him based on the location of thetrid. See State
v. Hal, 982 SW.2d 675, 682 (Mo.banc 1998). Thus thetrid court did not abuseiits discretion when it

denied gppdlant’s mations for a change of venue.
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111.

Thetrial court did not abuseitsdiscretion when it denied appellant’smotion to
disqualify all St. L ouis County Judges because blanket disqualifications of judgesare
improper without the agreement of all affected judges and appellant did not get the
agreement of those judges.

Appdlant arguesthat thetrid court erred when it denied hismation to disqudify dl of the S. Louis
County Circuit Court judges (App.Br. 61; L.F. 72-76, 119).

However, thelaw isdear thet “[b]ecause drcumstances affecting whether recusal is necessary may
vary for different judges within a drcuit, a paticular judge is, in the firs indance, in the best podition to
determine whether recusd is necessry.” Sate v. Smulls, 935 SW.2d 9, 24 n.5 (Mo.banc 1996).
“Disqudification and recusal are case-by-case determinations that cannot and should not be resolved with
blanket order, at least not without the agreement of dl affected judges” Smullsv. Stae, 10 SW.3d a
497, 500 (Mo.banc 2000); Satev. Nunley, 923 SW.2d 911, 917 (Mo.banc 1996); Satev. Taylor, 929
SW.2d 209, 220 (Mo.banc 1996). Appellant failed to get the agreement of dl of the affected judges

Thus thetrid court did not abuse its discretion when it denied gppdlant’s motion and his third point on

goped mud fall.
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1V.

The presiding judge of the circuit court did not abuse his discretion denying
appellant’smotion to disqualify Judge Seigel because a reasonable per son would not
find a factual basisto doubt theimpartiality of Judge Seigel based merely on hisprior
contact with and rulingsin two cases pertaining to appellant.

Appdlant dleges that the presding judge of the drcuit, the Honorable Robert Cohen, abusad his
discretion by finding thet the trid judge, the Honorable Mark D. Saigdl, was adleto fairly decide the case
and should not be disqudified because Judge Seigdl had learned factsin two other casesthat pertained to
undiouted mattersin the case & bar and meade findings in those cases (App.Br. 69).

A. Procedural history

On April 2, 1998, this case was assgned to the Honorable Philip Sweeney (L.F. 1). Appdlant
filed amoation for a change of judge that was granted, and on April 24, 1998, the case was assigned to
Judge Saogd (L.F. 1). Judge Sagd, wasnat aSt. Louis County Circuit Court Judge or even presant inthe
S. Louis County Courthouse a the time of the murder (Tr. 224). On May 20, 1998, gppdlant filed a
“Legd Memorandum in Support of Defendant’ s Change of Venue and Change of Judge’ (L.F. 89).

On August 3, 1998, Judge Seigd held a hearing on gppdlant’s mation, but appellant did not
presant any testimony (Tr. 3-4). Appdlant’s counsd argued thet there was no evidence thet Judge Seigd
was biased, but that the fact that he ruled in two other cases that pertained to gppdlant created an
gppearance of partidity (Tr. 6-7). Judge Seigel indicated that nothing in appellant’s pleadings caused him
to be uncomfortable about hearing this case (Tr. 10). He sad that he did not have a dose persond

relationship with Judge Hais and whether or not Judge Hais was awitnessin the case would have no effect
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on him (Tr. 10-11).> Hethen denied gppdlant’s motion (Tr. 11).

About 364 days later, on Augugt 2, 1999, gopdlant presented amoation for achange of judgeto
the Presiding Judge of the circuit, Judge Cohen (L.F. 160,580). On December 10, 1999, Judge Cohen
held an evidentiary hearing on gppdlant’ smation (L.F. 203-204). Hetook judicid natice of the . Louis

County Circuit Court filesfrom Bakker, et d. v. Baumruk, et d. v. McDondd Doudlas, et d., No. G93286,

which was agarnishment action in which Judge Saigdl ruled in gppdlant’ sfavor because of afederd law

thet prohibited the garnishment, and Nicolay v. Baumruk, No. 641138, which was a persond injury case

that wastried on stipulated and undisputed facts (L.F. 209-210, 216, 225). Appdlant did not present the
testimony of any witnesses, induding Judge Sagd, & the hearing.  Judge Cohen then denied gppdlant’'s
motion (L.F. 232).

Appdlant filed mations for awrit of prohibition in the Court of Appedls and in this Court (L.F.
236,411). Those motions were denied on January 1, 2000, and February 17, 2000, respectively (L.F.
410, 628).

B. Rulingsin other casesdo not requiredisqualification

Appdlant’ sdam that Judge Sagd’ srulingsin other cases show biasis, aswill be explained bdow,
based on amissatement of thelaw. Such rulings, by themsdlves, do nat show bias and do nat provide a
basis that requires recusd of ajudge.

Missouri’ s sandard for judidd disgudification is dravn from Missouri’ s Code of Judidd Condudt,

Rule 2, Canons 2 and 3(C), “which provide thet ajudge should avoid the gppearance of impropriety and

5Judge Haiswas not awitnessin the case.
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shdl paformjudidd dutieswithout biasor prejudice, and Rule 2, Canon 3(D), which providesthat ajudge
should recuse in a procesding  in which the judge s patidity might ressonably be questioned.” Sate v.
Kinder, 942 SW.2d 313,321(Mo.banc 1996). Thetest gpplied is whether a reasonable person would
have afactud basisto find an gppearance of impropriety and thereby doubt the impartidity of the court.
Sate v. Jones, 979 SW.2d 171,178 (Mo.banc 1998). “‘A reasonable person... is not one who is
ignorant of whet has gone on in the courtroom before the judge. Rather, the reasonable person knows dl
that has been said and donein the presence of thejudge”™ Smullsv. State, 10 SW.3d 497, 499 (Mo.banc
2000)(atation omitted). Moreover, “[i]t is presumed thet judges act with honesty and integrity.” Statev.
Kinder, supraat 321.
Under this sandard, “[d disqudifying bias and prgudice is one with an extrgudicd source thet
results in the judge forming an opinion on the merits basad on something other than what the judge hes

learning from particpation inthecase” Sate v. Nicklasson, 967 SW.2d 596,605 (Mo.banc 1998); Sae

v. Hunter, 840 SW.2d 850, 866 (Mo.banc 1992); Snullsv. Sate, No. SC83179, dip op. a 5 (Mo.banc
February 26, 2002).

A disqudifying “bias or prejudice must be persond, rather than judicid, and mugt beto such an
extent S0 asto evince afixed prgudgment and to predude afar weighing of the evidence” Williamsv.

Reed, 6 SW.3d 916, 921 (Mo.App., W.D. 1999); Sate ex rd. Wedlich v. Goeke, 794 SW.2d

692,697-698 (Mo.App., E.D. 1999).

A disudifying bias can aise from ajudidd source only if thereis evidence of actud bisswhichis
S0 extreme asto display adear inahility to render far judgment. Haynesv. State, 937 SW.2d 199, 203
(Mo.banc 1996)(trid judge was permitted to rule on Rule 29.15 mation even though a sentencing he had
referred to the defendant as amonder and dated thet he hoped that he died in prison in part because there
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was no evidence of an “impossihility of afar judgment”).
Thefact that ajudge has ruled againg a defendant in ardated case is naot a disqudifying besis

Saev. Smmons, 955 SW.2d 729, 744 (Mo.banc 1997)(trid judge dlowed to presde over Rule 29.15

motion even though he made atements about the brutd and repulsve nature of the murder when he

sentenced the defendant to death); State v. Chrisleson, 780 SW.2d 119, 121-122 (Mo.App., E.D.

1989)(judge wes not disgudified from case involving sex crimes even though he hed heard evidence
concerning the materid facts of the casein ajuvenile court action); Lamb v. State 817 SW.2d 642, 643
(MoApp., SD. 1991)(judge was not disqudified from hearing in acasein which the defendant kidnapped
the defendant’ s ex-wife even though the judge had presided over the divorce case that was part of the
moative for the kidngpping). Judges are presumed to be able to disregard metters that are not properly
beforethem. Statev. Roll, 942 S\W.2d 370, 378 (Mo.banc 1997).

Appdlant dleges thet the information that Judge Saigd recaived in other court proceedings
disqudified Judge Sagd because it was“extrgudidd” information (App.Br 69). However, thisargument
isimpded by the definition of “extrgudicd.” It is defined, in part, as “That which is done, given, or

effected outside the course of regular judicia proceedings” Black’sLaw Dictionary, 526 (5" Ed.1979).

What was done in the other cases was nat extrgudicid.
Appdlant does nat dlege that thereis evidence of bias Joringing from ajudidd source thet is o

extreme asto digdlay adeer inghility of Judge Segd to render afar judgmentt. See Satev. Haynes supra

It is presumed that Judge Siegd could disregard rulings mede in other cases Satev. Rall, supraat 378,

and gopdlant hasfailed to overcome this presumption by presenting evidence that would cause ressoneble
persons who were avare of this presumption to doubt Judge Segd’ simpartidity and find thet evidence of
adear inability to render fair judgment was presant.
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Appdlant’sreiance on Sate ex rd. McCulloch v. Drumm, 984 SW.2d 555 (Mo.App., E.D.

1999), ismigplaced. In that case, adrcuit court judge, the Honorable Bernhardt C. Drumm, expresdy
sated that he had been biased againgt the State when he tried the case the first time because he had seen
the defendant’ s psychiatric records and had decided before the trid that the defendant suffered from a
mental disease or defect. 1d. & 556. He sad that this bias causad him to not dlow the defendant to waive
hisright to ajury trid. 1d. & 556. After anew trid was ordered and he was scheduled to retry the case
without ajury, he said thet he would not dlow hisformer opinions on the issue of mental disease or defect
afect hisjudgment in the upcoming jury-waived trid. The Court of Appedlsfound that this recantation of
bias did not excuse Judge Drumm from baing disqudified from the retrid because a disnterested bystander
would have hed factud groundsto doubt his partidity. 1d. a 557. If Judge Drumm could not st asde his
opinions during the firg triad a reasonable person could infer thet he would not be adle to do that in the
second trid. That case differsfrom the case a bar because of Judge Drumn's express datement that he
hed been biased againg the State during thefirg trid. No such Satement exidsin the case a bar. If
Judge Drumm hed nat mede such a satement, nathing would have prohibited him from presding over the
retrid. Moreover, aswill be discussed below, Drumm is distinguisheble from the case a bar because the
disputed issues involved in both trids in thet case were the same there, but are different here. Thus
gopdlant' sdamsin hisfourth point mudt fail.
C. Specific analysisof other cases

Should this Court choose to disregard the presumption that Judge Seigd was able to disregard

what occurred in the other casesthat involved gppdlant and matters that were nat properly before him, See

Saev. Smmons, supra, and Satev. Rall, supra, respondent will specificaly address eech case

1. Bakker, et al. v. Baumruk, et al. v. M cDonald Douglas, et al.
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Bakker, et d. v. Baumruk, et d. v. McDondd Douglas, et d. was agarnishment action thet was

tried on stipulated facts by Judge Siegel (Supp.L.F.159, 178-184, 265-266).° The only issein thet case
was whether the Circuit Court had authority to garnish gppdlant’s savings and retirement plansthat were
in the custody of McDonell Douglas Corporation (Supp.L.F. 235-256). Judge Seigd ruled in gppdlant’s
favor. Hefound, on May, 24, 1995, that the Circuit Court was prohibited from ordering the garnishment
by the Employee Retirement Income and Security Act (Supp.L.F. 266).

The case & bar did not invalve theissue of whether the fundsiin question could be gamished. The
merefact that Judge Saigd “learned” through stipulated factsin thet case that gppdlant intentiondly killed
hiswife and shat others would not cause a reasonable person to doubt thet he could be partid. Aswas
discussed above, this does nat pertain to bias from an extrajudica source, it is presumed that he could
digegard thefactsthat he“leamed,” and thereis no evidence that his exposure to thisinformetion gave him
bias that was S0 extreme as to cause him to be unable to render afair judgmentt.

2. Nicolay v. Baumruk

6Judge Sagd was nat the judge in the wrongful death case that resulted in the garnishment

(Supp.L.F.375-377).



Niocolay v. Baumnk was apersond injury casetha abailiff brought againg gppdlant for agunshot

wound to hisright shoulder that invalved no factud digputes about gppdlant’ s crimes (Supp.L.F. 390). The
petition dleged, in part, that the shooting was intentiond and involved intentiond infliction of emationd
didress because it was extreme and outrageous and reflected areckless disregard to the rights of others
(Supp.L.F. 393). It asked for actud and punitive damages (Supp.L.F. 393). At the hearing before Judge
Saigd on November 1, 1996, gppdlant was represented by atorney John Doyen and attorney Martin
Barnholtze, who wias his defendant ad litem (Relator’s Exhibit-D & 2).” The parties stipulated that

gopdlant shot Nicolay on May 5, 1992, and the Court took judidd notice of Sate Farm Fre and Casudty

Company v. Baumruk, No. 67810, which involved ajury verdict thet gopdlant intentiondly shot Nicolay

and collaterdly estopped gppdllant from denying that the shooting wasintentiond (Relator’s Exhibit-D &
3-4). Nicolay briefly tesiified that gppdlant shot him and about the nature of his injuries, and medica
records were admitted into evidence (Relator’ s Exhibit-D at 5-16). Appelant’s counsd did not present
any evidence to digpute the dleged facts-because none exised. After hearing the undisputed evidence,
Judge Seigd rendered ajudgment for Nicolay for $75,000 actud damages and $25,000 punitive dameges
basad on the fact thet the conduct was o outrageous, extremdly intentiond and reckless asto the rights of
others (Reaor's Exhibit-D at 21).

The only red issuein Nicolay was the amount of dameges and this involved the sub-issue of

whether gppdlant’s actions condiituted intentiond infliction of emotiond disress warranting punitive

7Respondent asksthis Court to take judicid notice of thisitsfilesin State ex rd. Baumruk, No.

82281, which pertain to the denid of gopdlant’s mation for awrit of prohibition asto thisdam and

which contain thisexhibit.



damages because it was extreme and outrageous and reflected areckless disregard for therights of others.
Thiswas not an issue in the case & bar. Here, gppdlant did not digpute that he shat Nicolay or the
exigence of the Satutory aggravating drcumgances. Moreover, while the depravity of mind datutory

aggravaing drcumgtance, which is dted by gppdlant, required afinding thet gopdlant shot hiswife as part

of aplan to kill more than one person, the punitive damages did nat require such afinding (App.Br. 69;
L.F. 1020).

Nor would it matter if the cases involved the same issues even if those issues were disputed in the
cae a bar, because, as was discussed above, this would not cause a reasonable person to doubt thet
Judge Seigd could be impartia because it does not pertain to bias from an extrajudicid source, it is
presumed that Judge Saigd could disregard what occurred in Nicolay, and there is no evidence that Judge
Sdod’ srdingsin Nicolay gave him abias that was S0 extrame as to cause him to be unable to render afair
judgment. The record shows thet Judge Saigd was fair and impartid in ruling on gppdlant' scase. See

Satev. Jones, supraat 178; Haynesv. State, supraa 205. Thus gppdlant’ sfourth point mugt fall.




V.

Thetrial court did not commit plain error or error of any kind when it enter ed
judgment and sentence against appellant because the Statewasnot collaterally estopped
or barred by statute from refiling charges that had been dismissed in that appellant
waived his claims by not raising them below, thiscase did not involvetherelitigation
of the exact same ultimate fact or litigation of any ultimate fact that had been found by
a jury in a final valid judgment, and the plain and unambiguous language of §
552.020,RSM 0 1994, did not prohibit therefiling of the char ges.

Appdlant dlegesthat thetrid court erred by “entering judgment and sentence’ againg him because
the State was collaterdly estopped from litigating the issue of his competency in that about seven years
before gppdlant was sentenced Judge Bdt found that he was incompetent to sand trid for the reasonably
foreseeable future and dismissad the case (App.Br. 75). Appdlant dso dams tha § 552.020.10(6),
RSMo 1994, prohibited the refiling of crimind charges“until ahigher court authorized it” becauseit does

not address this subject (App.Br. 77-78) 2

8 Appdlant’ s argument contains numerous dtes to hearsay in newspaper atides (App.Br.76-77).

However, those atides, which are found in gopdlant’ s Change of Venue Exhibit A, were admitted into
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evidence a ahearing in 1998 for the purpose of showing what atidesthe jury may have been exposed to,
not for the truth of the matters assarted therein as gppdlant improperly attempts to use them on gpped

(Tr.15).
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A. Lack of preservation and waiver
Appdlant’s dams are not preserved for goped because gppdlant did not rase thexe issues a
sentencing and never filed amoation to quash the indictment basad on thistheories on goped. See Saev.
Morrow, 968 SW.2d 100,118 (Mo.banc 1998). Nor did he raise these theoriesin hismotion for anew
trid. Appdlant’spoint reied onimplicitly acknowledges this defect because he doesnot daim thet the trid
court erred by overruling any spedific maotion that he mede.
Thisfalureisfatd to gopdlant’sdam because collaterd estoppd isan afirmative defensethet is

waved if not rased a trid, Greenv. City of . Louis, 870 SW.2d 794, 797 (Mo.banc 1994); Hagen v.

Utah, 510 U.S. 399,409-410 (1994), and hisdam concerning 8 552.020, RSVIo 1994, concerns ametter
of thetrid court’ sjurisdiction over gppelant’s person that was waived by gppelant’ sfalure to rase thet

dambdow. See Saev. Pakhurg, 845 SW.2d 31, 35 (Mo.banc 1992).  Thus, gppdlant’ sfifth point

mug fall.
B. Relevant facts

Should this Court choose to overlook gppdlant’ swalver and review thisdam for plain error, the
record shows thet on July, 21, 1993, gopdlant filed amation for commitment to the Department of Mentd
Hedth on the ground thet he was incompetent to betried (L.F. 166). The Honorable Ronald Bdt found
that gopdlant was incompetent to sand trid and that there wias no subgtantid probatility thet gopd lant
would be fit to proceed in the reasonebly foreseegble future (L.F. 173). However, he did not find thet
gopdlant would never be competent to and trid.

Pursuant to Chepter 475, the Fulton State Hopitdl filed a“ Petition for Appointment of Guardian
and Consarvator and Mation for Authorization to Admit Ward to aMentd Hedlth Fedility.” State ex rél.
Baunruk v. Bdt, 964 SW.2d 443, 444 (Mo.banc 1998). Appdllant changed histack and dleged thet he
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was competent. 1d. The jury in those proceedings found that gopdlant “did not need a court-gppointed
guardian or consarvaor because the gate did not prove by dear and convincing evidence thet [gopd lant]
was dissbled, partialy dissbled, incapaditated, or partidly incapacitated.” 1d. After Judge Bdlt refused to
dismissthe aimind charges gopdlant filed amation for awrit of mandamus 1d. This Court ordered Judge
Bdt to dismiss the charges, but dedined to decide whether the dismissd would be with or without
preudice. Id. a 477, n.3.

The charges were dismissed and then refiled 1998 (L.F. 17-23). Appdlant was found to be
competent to stand trid, and was convicted and sentenced without raising the daimsin question (L.F. 754~
762, 1046).

C. Analysis
1. Collateral estoppel

“As a generd propogtion, collaterd estoppe, which is a species of double jeopardy, bars
ritigetion of a gpedific fact or issue that was unambiguoudy determined by a previous jury.” State v.
Smmons, 955 SW.2d 752, 760 (Mo.banc 1997). 1t “‘means smply that when an issue of ultimate fact
hes once been determined by avaid and find judgment, thet issue cannot again be litigated between the

same patiesin any future lawvauit.”” Saiev. Smmons, 955 SW.2d 752, 760 (Mo.banc 1997)(quating

Ashev. Swenson 397 U.S. 436,445, (1970)).° Thisisinapplicable to this case because it and the prior

casedidnatinvolvethesameissues  Thefirg case dedlt with anissue of gppdlant’ smentd fitnessin 194

and quedtion of whether he would be “mentdly fit to proceed in the reasonably foressegble future” 8

9In cimind cases unlike in avil cases, drict mutudity of the parties is required for collaerd

esoppd. Saev. Lundy, 829 SW.2d 54,56(Mo.App.,S.D.1992).
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552.020, 10, RSMo 1994, while this case involved gppdlant’ s actud fitnessto proceed at thetime of his
trid in 2001 (L.F. 173,754-762).1°

Moreover, cdllaterd estoppd isingpplicable because thereis no find judgment on an ultimateissue
asthose terms are usad in the double jeopardy context, because there isno jury finding of an acquittd as

to any of the dements of the offense or an acquitta of the deeth pendlty. Poland v. Arizona, 476 U.S.147

(1986)(a sentencer’ s decison that a particular agatutory aggravating drcumstance was not supported by
the evidence did not prevent the use of that drcumdancein alater trid becauseit was not afinding on an
ultimate fact in that it was not an “acquittd” of the degth pendty or an acquittd of an offense). It was
smply adecison asto an important metter thet needed to be addressed before the case could be tried.
This has been illudrated in numerous cases holding thet after an unfavorable pretrid ruling on an
issue a prosecutor can properly get a case dismissed and then refile it without being subject to collaterd

estoppd. Sate v. Pippenger, 741 SW.2d 710, 711 (Mo.App.,W.D.1987)(trid court suppressed

evidence, case was dismissed and then refiled). Thismay occur aslong as jeopeardy hed not atached in the

10Appdlant dates thet Judge Bdt found thet he “is permanently incompetent,” dthough no such
finding was made (App.Br.12). Aswas discussad above, Judge Bdt found thet gppdlant was incompetent
to gand trid and that there was no subgtantid probability that gppdlant would be fit to proceed in the

reasonably foreseegble future. (L.F. 173).



prior litigation, which did not ooccur in the case a bar. Sate v. Hughes 899 Sw.2d 92, 95

(Mo.App.,S.D.199¢4)(trid court suppressed evidence, case was dismissed and then refiled); Sae v.
Maggard, 906 SW.2d 845,848 (Mo.App., SD. 1995)(same). Inajury-tried case, jeopardy does not
attach until thejury isswormn. Satev. Stein, 876 SW.2d 623, 625 (Mo.App., E.D. 1994). Contrary to
gopdlant’ s assertion, whether the State has the opportunity to goped aruling isirrdevant to its dbility to

refile charges dter dismissd (App.Br. 79). Saev. Beezley, 752 SW.2d 915, 917 (Mo.App., SD.

1988).
2. Silencein §552.020, RSM 0 1994, does not prohibit refiling of charge

Appdlant argues that Judge Bdt's dismissd of this case should prohibit the refiling of a charge
because of the failure of § 552.020.10(6),RSM o0 1994, to address thisissue (App.Br. 77). It Sates, in
rlevant part:

If it is found that the accused lacks mentd fitness to proceed and there is no
ubstantia probahility thet the accused will be mentdly fit to proceed in the reasonably
foreseegble future, the court shdl digmiss the charges and the accused shdl be discharged,
unless...

This datute authorizes dismissd, without saing whether charges can berdfiled in the future. Thus,
under this dear language Judge Bdlt had power to order adismissd and it would be up to other courtsto
|ater determine the legdl effect of hisorder, asisoocurring in the case a ber. Since this Satute contains*no
ambiguity” as to wha Judge Bdt was required to do, “[tflhis Court cannat look to the rules of

condruction....” Staeex rd. Baumruk v. Bdt, supra at 446.

For example, Rule 24.02d.1(A), dlows a prosecutor to dismiss charges as part of apleabargan,
but does not spedify whether the charges later be can berefiled. Under thisrule, the plea.court Smply hes
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power to dismiss charges. No assartion could serioudy be mede that thislanguege in 24.02 meansthet a
dismissA under that ruleis necessarily with prgudice. After digmissal, acharge could be randated if it was
not barred by double jeopardy.

Appdlant does not dipute thet thisis the dear meaning of § 552.020.10(6) if one only looks a
the wordsthet it contains. However, he improperly attempts to resort to rules of congtruction and seeks
to creste an ambiguity by pointing to the 1997 amendment to this datute that mede it even dearer thet such
adismissa would be without prgudice (App.Br. 77). He arguesthat adismissd under the 1994 datute
must have been with prgudice because the legidaure is presumed not to have done ausdess act when it
pasxd the 1997 lawv. However, putting express languege into a daute to meke sure that it is not
miscongtrued is not ausdess act, but an act thet revedsthe legidature slong-ganding resolve to meke sure
thet personswho are incompetent to be tried but criminaly respongble for their crimes can eventudly be
tried if their incompetency goesaway or islaer discovered to bearuse

What occurred in the 1997 modification, which expresdy daed that a dismissa was without
prgudice, was Smply a codification of the exigting law, which isthet prior to the attachment of jeopardy

atrid ocourt has no inherent authority to dismissacrimind case with prgudice Sate v. Honeycutt, No.

WD60010 (Mo.App., W.D. April 16, 2002). See Schleeper v. State, 982 SW.2d 252 (Mo.banc

1998)(the passage of § 547.360, RSVIo 1997, which contained language theat was dmost verbatim of Rule
20.15 did not provide anew remedy but Smply codified Rule 29.15).

Thisresolveis dso shown by the legidature s use of the language “no subgtantia probability thet
the accused will be mentaly fit to proceed in the foreseegble future” indtead of the language thet aperson
is*“permanently incompetent,” as gopelant wishesthat it did (App.Br. 75). 1t would have been ausdess
act for thelegidature to use this languege if it did not intend for the issue of competency to berevisted in
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the unforeseeeble future if drcumstances changed.

Appdlant dso dleges for thefirg time on goped and judt in the argument portion of his brief, thet
amply recharging him ingteed of gaing through the lengthy apped process violaied due process by holding
the murder charge over his heed indefinitdy (App.Br. 78). However, the record refutesthis dam because
it shows thet the State pursued that charge, gppdlant was found to be competent and was convicted. Thus,

appdlant’ sfifth point mudt fall.



VI,

Thetrial court did not commit plain error during voir direwhen it refused to
allow appellant to inform the venir eper sonsthat he shot people other than hiswife, but
that they were not killed, so that he could then ask them whether they would
automatically impose the death penalty in light of this evidence because (A) appellant
affirmatively waived this claim asto all jurorswho were not already awar e of these
facts; and (B) thefact that appellant shot other peoplewasnot acritical fact in that it
did not provide a proper basis for disqualifying venirepersons, but was part of an
attempt to get an improper commitment from thejurorsasto how they would decide
the penalty phase based on the State’ s evidence.

Appdlant dleges thet “the trid court abusad its discretion [during vair dire by] preduding [him]
from asking [venirepersong whether they would be predigposed to vote for the degth pendty snce [he]
not only shat and killed hiswife but *he dso shat others ™ because the fact that he shot others carries a
subgtantid potentia for disgudifying bias (App.Br. 80).

A. Claim waswaived astorelevant jurors

Appdlant inexplicably neglects to mention thet he afirmetively waived thisdaim asto dl rdevant
jurorsand did nat try to inform the venirepersons of the factsin question until late in the vair dire, efter dl
rlevant jurors had dready been questioned. The record shows that when voir dire began, gopdlant’s
counsd was concarned thet the venirepersons hed heard too many facts about the case, rather than too few,
and he and the prasecutor agreed that the jury would only betold that “it’ s been dleged that on May 5,
1992, during adivorce hearing in this courthouse, defendant shat and killed hiswife Mary Baumruk” (T.
993). Thetrid court goedificaly asked, “Do we have an agreement as to the language of the publicity
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question Mr. Wademer jugt put on the record” (Tr. 994). Appelant’s counsd replied, “We have no
objection to that language’ (Tr. 994). The parties usad that language, without objection, during the
questioning of the first 4 panels (Tr. 1010, 1059, 108, 1145, 1200). After the venirepersons on the 5"
pand who would serve on the jury hed dreedy been questioned and gppdlant’s counsd had moved on
(Tr.1206, 1208), gppdlant’s counsd did an about-face and said thet he wanted to ask the venirepersons
about whether they would automdtically vote for the degth pendlty if they dso heard that gppellant dso shot
others and no one dse was killed (Tr. 1224-1225). The prosecutor objected on the ground thet this
guestion sought an improper commitment, and the trid court sustained the objection (Tr. 1224-1225).

After an overnight recess, ppellant renewed his daim during the questioning of the 6" panel (Tr.
1251-1256). Hisrequest was denied and he was given a continuing objection (Tr. 1256). However, only
two personswho served on thejury werein the 6" pand and nonewerein the remaining pands (Tr. 1257-
1493; L.F. 970-983). Thus, gopdlant only asked to inform two of the jurors on the case about the metter
in quegtion, and those jurors dreedy knew the fects of the case from the media. Juror Bean sad thet she
saw news reports that said that gppdlant shot hiswife and a couple other people, while Juror Bdding sad
thet he was familiar with the facts of the case because he wetched the news regularly (Tr. 1264,1269).
Both jurors could consider the full range of punishment (Tr. 1293). Thus, gopdlant’ sdam iswithout merit
because he was nat prevented from tdlling any jurors who had not heard about the factsin quesion. State
v. Morrow, 968 SW.2d 100, 111(Mo.banc 1998).

B. Claim iswithout merit

Even hed gopdlant’ s daim been rdevant to the persons who served on the jury who hed nat heerd
thefacts of the casg, thetrid court did not commit plain error when it ruled because gppdlant sought to use
the facts in question to improperly commit those jurors and those facts were not criticd factsin that they
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were not facts thet provide a proper basisfor disgudifying a venireperson.
To beertitled to rdief under the plain error rule, an gppdlant must go beyond amere showing of

demondrable prejudice to show manifest prgjudice afecting his subdantid rights State v. Winfidd, 5

SW.3d 505, 516 (Mo.banc 1999). The gppdlant must show that the error affected his rights so
subdantialy that amiscarriage of judtice or manifest injustice will ocour if the error isleft uncorrected. 1d.

“To be condtitutiondly compdled, it is not enough thet ... questions might be hdpful,” because
“thetrid court’sfalureto dlow gquestions mug render the defendant’ strid fundamentaly unfar.” Mu'min
v. Virgnia, 500 U.S. 415, 425-426 (1991). Criticd facts which are factswith adisqudifying bass must
be disdlosad during voir dire o thet the parties can probe for bias. Statev. Clark,981 SW.2d 143, 147
(Mo.banc 1998).

However, the question of how ajuror would vote upon hearing the State s evidence isimproper
commitment thet does nat provide abassfor disqudifying ajuror. Thisisbecausethe rdevant inquiry is
whether a veniregperson would automaticaly vote for a ceartan pendty “‘regardiess of the facts and
crcumdances of theindividud case’™ Saev. Ervin, 979 SW.2d 149, 155 (Mo.banc 1998)(quoting

Gray v. Mississippi, 481 U.S. 648,657 (1987)); State v. Kreutzer, 928 S\W.2d 854, 866 (Mo.banc

1996). It isnot whether they would dwaysimpase the deeth pendty under the facts and drcumstances of
agedficcase Whilethefactsin question might have “ posse d] substantid obstedesto the defensg” they
were not critica facts because ther disdosure would not have provided a disqudifying besis for the
venireparsons. Satev. Oaes, 12 SW.3d 307, 312 (Mo.banc 2000)(defense properly prevented from
asking if the venirepersons bdieved thet the fact thet aperson is shot in the back of the heed autometicaly
defestsadam of sdf-defense).

The case a bar isandogous to United Statesv. McVeigh, 153 F.3d 1166 (10"Cir.1998). Inthat
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prosecution for 11 counts from the bombing of the Alfred P. Murrah Federd Building in Oklahoma, which
resulted in the killing of 168 people, the defense was properly prohibited from asking generd and specific
questions about how the venirepersons would vote after hearing the evidence.

The geneard quedtion that was rgjected pertained to whether the venirepersonswould automaticaly
vote for the deeth pendlty after they heard the evidence about the crimes from the quilt phese. 1d. at 1206.
The United States Court of Appeds Sated:

the question is susoeptible of an interpretation asking the juror how she would vote on the

evidence presanted & trid. That isaquestion broader than the scope of inquiry Morgan

requires. The question gpproved in Margen [v. lllinais, 504 U.S. 719 (1992)] was the
following: “If you found [the defendant] guilty, would you automéically vote to impose the
desth pendty no matter what the facts are?” Morgan 504 U.S. a 723 (emphasis added).

The Supreme Court fet such a question was necessary to identify jurors who would
adways impose the degth pendty upon conviction of acapita offense “regardiess of the
facts and drcumdtances of conviction.” Id. a 735. Here, by contradt, the question was
predicated on the assumption that the juror hed heerd the evidence and was asked, given
thet evidence and afinding of guilt, how she would vate on the question of pendty. Snce
the juror had not yet heard the evidence, the question improperly cdled for peculaion and
sought a precommitment from the juror.

United Siaesv. McVeoh, supraat 1207.

As to quedtions about whether jurors would automaticdly vote for the deeth pendty in light of
specific evidence, it Sated:
Morgan does not requiire courts to dlow questions regarding the evidence expected to be
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presented during the guilt phase of the trid. Further, we have held that Morgan does not
require a court to dlow questions regarding how a juror would vote during the pendty
phese if presanted with specific mitigating factors. See Sdlers, 135 F.3d at 1341-42;
McCullah, 76 F.3d a 1114. Other courts have issued Smilar rulings, holding thet Morgan
does nat require questioning about spedific mitigaing or aggravaing factors: See United

States v. Tipton, 90 F.3d 861, 879 (4"Cir.1996)...; People v. Jackson,...695 N.E.2d

391, 407...(111.1998); Evansv. Sae....637 A.2d 117,124-25 (Md.1994); Hdland v.
State, 705 So. 2d 307, 338-39 (Miss.1997)...; Witter v. State,...921 P.2d 886, 891-92

(Nev.1996)..; State v. Fleicher,.500 SE.2d 668,679 (N.C. 1998); Stae v.

Wilsn...659 N.E2d 292,300-301(Ohio)...; Sate v. Hill,..501 SE2d 122,
127(S.C.1998). In fact, some of these courts have held thet such questions not only are
not required by Morgan but are dso Smply improper. See BEvans, 637 A.2d a
125explaning why ‘dake-out’ quedions are impermissible); Witter, 921 P.2d at
89(same); Hetcher, 500 SE.2d a 679(same).

United Siaesv. McVeoh, supraat 1208.

Satev. Clak, supra, which isrdied on by gppdlant, is disinguishable from the case a bar. In

Clark, the defendant was preluded from finding out if the jurors could be fair and impartid jurorsif they
knew that one of the victims was athree-year old. Id.
There exigs a prevadent perception among sodety that the killing of an innocent child is
never judiified, regardless of the circumdtances. It is by virtue of this common perception
that the droumatances of the murder in Clark condtitutes a criticd fact that necesstates
dlowing the defense to probe the venire pand during vair dire.
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Satev. Oates, upraat 311.

In the case & bar, on the other hand, the facts in question were not offered for the purpose of
finding out whether the venirepersons would be biasad in the guilt phese determingtion, asin Clark, but were
ingtead offered for the improper purpose of getting the jurors to commit to what punishment they would
imposeif they heard about State s evidence that warranted the impaosition of the degth pendty. Moreover,
thereis no prevadent percegption in Sodety thet the shoating of more then one person is never judified and
gppelant never dleged that he did not do the shoating or that the shoating was justified.

Inlight of the above, repondent submitsthat thetrid court did not commit plain error resulting in

menifest injustice and thet gppdlant’ s sixth point must fail.**

11 Appdlant asksfor anew trid (App.Br.86). However, the dleged eror only pertainsthe pendty

phase.
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VII.

Thetrial court did not err when it found that appellant was competent to stand
trial because a reasonable judge could haveinferred from the evidence that appellant
had a sufficient ability to consult with hislawyer with a reasonable degree of rational
under standing and had a rational aswell as factual under standing of the proceedings
against him and collateral estoppel did not bar thelitigation of thisissue.

Appdlant dlegesthat thetrid court erred in finding that he was competent to betried because the
Sae s witnesses on this matter were dlegedly nat as credible as the defense witnesses that he paid to
testify (App.Br. 87). His dam is based on fundamentd misunderstandings of the law concaning
competency, which will be discussad bdow.

A. Relevant facts

Viewed in the light mogt favorable to the trid court’ sfinding, the fallowing evidence was adduced:
The Sate cdled Dr. John Rabun, who was a psychiarigt & St. Louis State Hospitd (Tr. 243). He
evauated gppelant and issued reportsin 1999 and 2000 that showed that appellant was competent (Tr.
251-252,283,399-400). Appdlant was aware thet the key issuein his case wias his competency and what
could hgppen to him if he was found to be competent (Tr. 283). During the interviews, gopdlant was
logicd, rationd, atentive, god-directed, and stayed on point (Tr. 264-265). Appedlant read the Post
Digpatch daily and digolayed a readily gpparent knowledge of current events and an ahility to leern new
information (Tr. 265,276). He had afull-scde |Q of 85 and was cgpable of abdtract reasoning (Tr. 268-
271). Appdlant understiood about various metters concerning trids and the punishment that he was facing
(Tr. 282-286).

In thefirg interview, he told Rabun that he recaled buying the pistals putting them in his briefcase
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that was checked as luggage thet was trangported in the baggege compartment of the arplane, what
heppened on the plane as he flew to S. Louisfor court proceedings, and thet hislast memory prior to the
shoatings was amemory of him reaching down to the briefcase (Tr. 262). He said thet his next memory
was of waking up in the hopitd (Tr. 262). However, in his second interview he changed his sory by
saying that he did not know if he put the revalversin the briefcase or how they got to S. Louis (Tr. 339).

He dso daimed that he did not remember turning off his utilities before he cameto S. Louis (Tr. 342).

Appdlant’ s Hective memary, the remembering of neutrd facts and the dleged falure to remember
incriminating facts suggested that he might be faking amnesia (Tr. 282,337-340). Unlike the defense
witnesses, Rabun went out and spoke to numerous witnesses and fully invedtigated this metter.  This
investigation reveded that on May 5, 1992, gppdlant told adoctor, “1 shat thet bitch because of adivoree”
(Tr. 323). On November 2, 1992, gopdlant told a socid worker a the County Justice Center, Larry
Buck, exactly how and why he did the charged crimes (Tr. 315-319, 759). Between March and duly of
1998, gppdlant told afdlow inmate facts demondrating thet he had full knowledge of what had occurred
(Tr.205-303). Appdlant dso told thet inmete that he did have amnesia, but thet it was only for the period
of ime after hewas shot (Tr. 303). In October of 1998, gppdlant told Stewart Glenn, a Clayton Police
Officer, thet he was not sorry that his wife was deed because he shot her when she crunched her lips
(Tr.3x4, 825). Appdlant do told Rabun that hisfamily had ahigory of mentd illness and suicides, even
though thiswas not true (Tr. 312-314, 326-328).

Dr. Rabun determined thet gppelant’s memories were intact (Tr. 282). He sad that from 1995
on gopdlant did not have dementia (Tr. 441). Appdlant understands the purpose of the proceedings and
has the dhility to assig in his defense (Tr. 399). He does not need hospitdization and does not require a
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guardian to oversee his affairs (Tr. 400).

Dr. Richard Scott, apsychologit a the . Louis Psychiatric Rehahilitation Center, tetified about
his detailed questioning of gopdlant that reveded thet gopdlant knew about the various agpects of trids (Tr.
681-706). He gave gopdlant the TOMM test, which isatest of malingering memory, and it showed thet
appdlant had excdlent memory (Tr. 710-712). Appdlant took the test three times and scored a perfect
50 out of 50 each time (Tr. 712). He said that gopellant understood the legal proceedings and hed the
ability to work effectively with his counsd (Tr. 722).

Other witnesses tedtified about appdlant’ s ability to care for himsdf and his menta abilities (Tr.
607, 629-634, 667-670), hisimproved physicd condition (Tr.610,620-621), litigetion and grievancesthat
gopdlant filed (Tr. 622, 799-820), datements showing gopdlant’s memory of the shoatings (Tr. 642, 762-
763), and a gatement showing that appelant knew that he could not be prosecuted if he was incompetent
(Tr. 666).

Appdlant presented the testimony of Dr. Bruce Harry, who dated that he hed not examined
gopdlant Snce August 15, 1994, and could not tegtify about gppdlant’s current condition since gppdlant
hed improved snce he had seen him (Tr. 913; Hammack-Tr.159-160). He sad that he had determined
in 1994 that gppellant had dementiathet caused amnesia, but admitted thet ppdlant did not have dementia
astha teem was defined in DSVI-1V and that gppelant did not meet the andards for avil commitment (Tr.
957-958, 964-965). He had d 0 tedtified in 1994 that gopdlant would not get any better, but now testified
thet he had been wrong (Tr. 912-915). From 1993-1998, gopdlant was“much improved” and hed gotten
“dramdicdly better” (Hammeack-Tr. 138, 152, 160). He recognized thet gppdlant did not have ahistory
of mentd illness before the murder and that gopdlant had amativeto lie to him about his memory because
he knew that he could go free if he was successul (Tr. 919-922). He dso recognized thet no test could
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determine whether gppdlant suffered from amnesia (Tr. 926,929).

Defense witness Dr. Sam Pawaikar, who had not examined gppdlant Snce 1993, tedtified thet
gopdlant suffered from dementia because he had amemory deficit, but thet he did not know if gopdlant’s
menta condition hed improved snce 1993 and he had ssen gppdlant improve during the time that he
examined him (Lunatto-Tr. 22,30). He recognized that there was no test for amnesaand thet gppdlant sad
that he knew that he could not be prosecuted if he had amnesia (Lunatto-Tr. 33-34).

Defensewitness Dr. Daniel Cuneo tetified that he bdieved thet gppdlant wasincompetent because
of gppdlant’s dleged annesia, but was confused by gppdlant’s dleged inahility to remember some
incriminating facts thet pertained to matterslong before the dleged annesia darted — such aswhy gopdlant
put the pigtals in his brief case and gppdlant’s dleged inability to remember repestedy tdling his co-
workersthat he was going to shoat hiswife, lavyers and judge (Lunetto-Tr. 69, 181). He recognized thet
not dl persons with severe brain injuries auffer from amnesia (Lunatto-Tr. 187). Cuneo sad thet gppdlant’s
condition had dramaticaly improved between 1993 and 1999 (Tr. 2170). He was aware that gppdlant
hed filed & leagt two federd lawsuits on hisown (Tr. 2181). He sad that he did not go and tak to the
witnesseswho hed been interviewed by Dr. Rebun and who hed information thet showed thet ppdlant did
not have annesa as to the time of the murder (Lunatto-Tr. 145-158). He sad that gopdlant would be
competent to stand trid today if he committed a new offense and that he does not need hospitdization
(Lunatto-Tr. 188).

Thetrid court found that Dr. Rabun was credible and that gppdlant was competent (L.F. 754-
762). It found that hisdam of amnesawas " dubious a best” and was not a proper basisfor afinding of
incompetence (L.F. 762). It found that there was no credible evidence of amental disease or defect to
support afinding that gopdlant was unable to assst and consult with hislawyer or that prevents him from
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having arationd aswdl asfactud undersanding of the proceedings againg him (L.F. 762).
B. Analysis

Appdlant argues that he is incompetent because his experts found thet he cannot remember the
murder. However, evenif thetrid court was required to beieve gopdlant’ s exparts, which it wasnat, this
evidence would nat prove that gopdlant was incompetert.

“A defendant is competent when he has suffident presant dhaility to consult with hislavyer with a
ressoncble degree of rationd underdanding and has a rationd as well as factud underganding of the
proceedings againg him.” Satev. Johns, 34 SW.3d 93, 104 (Mo.banc 2000)(internd quotation marks
and dtations omitted); 8 552.020.1, RSVio 2000. This sandard pertains to the ability to consult and
underdand, it has nathing to do with ahility to remember the offense. Amnesiais no ber to the prosecution
of an otherwise competent defendant. Statev. Garrett, 595 SW.2d 422, 433-434 (Mo.App., SD. 1980);
Saev. Davis, 653 SW.2d 167, 173-174 (Mo.banc 1983); Bryant v. Sate, 563 SW.2d 37 (Mo.banc

1978); Leachv. Kalb, 911 F.2d 1249, 1260 (7""Cir.1990); Davis v. Wyrick, 766 F.2d 1197, 1202

(8"Cir.1985); Hdmesv. King, 709 F.2d 965, 968 (5"Cir. 1983).

Appdlant’s rdiance on Sate ex rd. Sisco v. Buford, 559 SW.2d 747 (Mo.banc 1978), is

migolaced. Asthis Court explained in Staev. Davis, supra, Sisco did nat ded merdy with brain damege

that caused amnesia, but damege that dso disturbed the defendant’ s ability to have inititive, to correctly
evauate behavior and take actions, to plan aheed, to ded with information in a coherent manner, to meke
decisons, place eventsin proper sequence, or make andysis or deductions

Moreover, even if annesiawas abar to prosecution, it would not have barred this case because
there was subgtantid evidence, discussad above, from Dr. Rabun, Dr. Scott, and the other State's
witnesses, that gppellant did not have amnesa and that he was competent to sand trid. The cross:
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examinaion of the defense witnesses showed that they were nat current on gppdlant’s muchrimproved
condition, thet they had not fully investigated his dleged annesia, and that they were not credible

Appdlant’sargument that the trid court was required to bdieve hiswitnessesis not supported by
the law. At the hearing on thisissue, the defendant is presumed to be competent and has the burden of
proving hisincompetency by a preponderance of the evidence. 8 552.020.8, RSvio 2000.

Appdlant does not dispute that there was subgtantid evidence to support the trid court’ s finding
that he was competent. Indeed, he argues that this Court should reweigh the evidence that was presented
and meke new credibility determinations. However, that is not the appropriate Sandard of review.

[T]hetrid judge s determination of competency is one of fact and mugt dand unlessthere

is no subgtantid evidence to support it. . . . In teding suffidency of the trid court's

determingtion of the defendant’s competency, “the reviewing court does not weigh the

evidence but accepts as true dl evidence and reasonable inferences thet tend to support
thefinding”

Satev. Petty, 856 SW.2d 351, 353 (Mo.App., SD. 1993)(citetion omitted); see ds0 Statev. Hampton

959 SW.2d 444, 449 (Mo. banc 1997). “[I]tisthe duty of thetrid court to determine which evidence

ismore credible and persuesive” Saev. Johns, supraat 105.

Appdlant dso gates, with no red argument that the State was barred from litigeting the issue of his
competency by the doctrine of collaterd estoppe (App.Br. 87). However, thisissue was digposed of in
Point VI of this brief and iswithout merit here for the same reesons asthere. Thus, gppdlant’ sPoint V11
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VI,

The trial court did not abuse its discretion during voir dire when it denied
appellant’s challenge for cause asto juror Belding because Belding repeatedly and
unequivocally stated that he could hold the Stateto its burden of proof and decide the
case based on theevidencein court, rather than publicity that indicated that appellant
killed hiswife. Further, appellant could not have been prejudiced even if Belding was
biased on that matter because the fact that appellant killed hiswife was undisputed.

Appdlant dlegesthet thetrid court abusad it discretion when it denied his chalenge for cause of
juror Richard Bdding because he sad that the publicity surrounding the shoating left him with no quedtion
that gppellant did the shooting and he recognized that it was theoretically passible thet any humen, induding
himsdf, could be influenced by thisinformation (App.Br. 100). Appdlant neglectsto mention that Belding
repestedly and unequivocaly sated that he could set asde his opinion and require the State to carry its
burden of proof in the courtroom.

The record shows that Belding was informed that the ingtructions would reguire thet the case be
decided on the evidence presented in court, rather than what was heard from the media (Tr.1265). Under
questioning from the prosecutor, Beding sated thet he hed heard about the case in the mediaand formed
an opinion thet appellant did the shooting (Tr.1269-1270). He dso said that he thought thet he heard that
gopdlant was shot by aguard or something, but that he was not sure (Tr. 1269).

He then repestedly and unequivocdly stated that he could decide the case soldly on the evidence
thet was adduced. The following occurred:

MR. WALDEMER: ...If you ligen to the evidence in this case and the evidence

was different that whet you reed in the newspeper, would you be ddle to st asde what you
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reed in the newspaper, saw on the news, and decide this case?
VENIREPERSON BELDING: Yes
MR. WALDEMER: Wouldn't interfere - - what you've seen on the news
wouldn't interfere with your ddiberations?
VENIREMAN BELDING: | would say no.
(Tr. 1270-1271).

Appdlant's counsd then questioned Belding about how the possibility thet any human could end
up consdaring facts thet they believed thet they would not consider and got Belding to speculae that it was
hypothetically possible that he would consider the facts he heard in the media. The following occurred:

MR. GREEN: When you say you would say no, doesthet meen
thet theré s a possihility thet it would be difficult for you to separate the
two and you may wegh the credihility or judge the evidence thet you hear
int he courtroom asto how it comparesto what you heard in the news?

VENIREMAN BELDING: You know, until facts came out, |
don't know what I'm actudly going to think.

MR. GREEN: Righ.

VENIREMAN BELDING: You know, | would do my best. |
undergand the rulesand I'll do my best to do thet. 'Y ou know, we are
hurman so you are influenced by, you know, little things thet you have up

there anyway 0.

MR. GREEN: So what we are—want to know, because of what
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you heard about it and how much you heard about, itis Areyou going to
be, in dediding the factsin this case and waighing the evidence in this casg,
is there a danger thet you could be influenced by what you heard in the
media as opposed to the jurors that didn’t hear anything in the media?

VENIREMAN BELDING: | think there would be a danger, but
| would do my best.

MR. GREEN: Tha'sdl we can ask but —

VENIREMAN BELDING: To ligen to the facts and nat be
influenced by —

MR. GREEN: Thereisadanger that you could be influenced by
it because you' re human?

VENIREMAN BELDING: Yes

MR. GREEN: When you firg heerd about this Suff in the media,
did you form any opinion asto whet the gppropriate punishment should be
for somebody who does those types of acts?

VENIREMAN BELDING: | don't think 0.

(Tr. 1271-1273).

Thetrid court then further questioned Belding and made sure that he understood thet the State hed
the burden of proof and thet he would acouit gppdlant if the Sate faled to meet its burden. Thefallowing
occurred:

THE COURT: Mr. Bdding, you underdand thet the Sate hasthe

burden of proof in this case?



VENIREMAN BELDING: Yes

THE COURT: They have to prove thar case beyond a
reasoneble doubt. Y ou understand thet?

VENIREMAN BELDING: (indicating)

THE COURT: And if the State would fall to prove ther case
beyond a reasonable doult, that is they didn’'t meat their burden, you
undergand thet I’ ve indructed you dreedy thet you must give the benefit
of the doubt —

VENIREMAN BELDING: | underdand that.

THE COURT: Y ou would then be required to find him nat guilty.

Isthat ayes?

VENIREMAN BELDING: Yes

THE COURT: Could you do thet?

VENIREMAN BELDING: Yes

THE COURT: If the Sate did not meet its burden in this case,
and you felt the Sate didn’t mest its burden of proof, you could find the
defendant in this case not quilty?

VENIREMAN BELDING: Yes Yes | think so.

THE COURT: Isthere any hestation & dl?

VENIREMAN BELDING: You know, | would have to hear
whet thefects are.

THE COURT: | undergand that.
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VENIREMAN BELDING: I'd say yes| can.
THE COURT: I'm asking you to assume the State did not meet
its burden.
VENIREMAN BELDING: I'll sy, yes.
(Tr. 1273-1275).
Appdlant’smation to strike Beding was overruled, and Bdding served asajuror (Tr. 1290-1291;
L.F. 983).
Thetrid court has sound discretion over vair dire and its findings of juror impartidity may “‘be

oveturned only for manifes injusice” Sae v. Nicklasson, 967 SW.2d 596, 612 (Mo.banc

1998)(quoting MU Min v. Virginia, 500 U.S. 415, 428 (1991). Appellant has the burden of showing a

“red probability” that he was prgudiced. Id. “The trid court is in the best postion to examine a
venireperson’s demeanor in meking a determination of whether a venireperson should be removed from
the venire because of bias, prgudice, or impartidity.” Statev. Barton, 998 SW.2d 19, 25 (1999). The
qudifications of a progpective juror are not condusvely determined by asingle response, but on the entire

record. Statev. Clayton, 995 SW.2d 468, 475 (Mo.banc 1999).

Inthe case a bar, it doesnat “ dearly gppear” from the record that Belding was biased. See State
V. McRaoberts, 837 SW.2d 15, 18 (Mo.App., E.D.1992). Bdding repestedly and unequivocdly sated
that he could set aside the facts he heard in the media and decide the case on the evidence that was
presented. See Satev. Clouse, 964 SW.2d 860, 864 (Mo.App., W.D. 1988).

Appdlant attempts to ignore these satements and focuses on Bdding's admission thet he cannat
give an absolute guarantee that the facts in the mediawould not intrude on his thinking because no human
being could be absolutdly certain that thiswould not occur. However, these Satements recognizing the
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difficulty of the task that was aheed of juror Belding and peculaion about potentiad dangers and the
passihility of prejudice do not condtitute evidence that he believed that he could not fairly decide the case
based on the evidence and hold the State to its burden of proof and was not dear evidence thet he was
actudly biased. See State v. Ward, 782 SW.2d 725, 730 (Mo.App., E.D. 1989)(chdlenge for cause
properly denied even though venireperson mede satements about how hard it would befor acrime vidtim
such as her to decide the case based on the evidencein court). They did not undermine his prior Satements
about his ability to be unbiased.

Moreover, ater gopdlant didited these datements thetrid court conducted follow-up questioning
thet made sure thet Bding would hold the State to its burden of proving its casein court. Thus, thetrid
ocourt acted wl within its broad discretion in considering the record initstatdity and finding thet Belding
was not biased because of the satementsin the mediathet indicated thet appelant killed hiswife

Additiondly, gopdlant could nat have been prgudiced even if Bdding was biasad by the mediainto
bdieving that appdlant killed hiswife because this matter was not in digpute in thet gopd lant conceded that

he murdered hiswife (Tr. 2008-2017). See Satev. Edmonson, 827 SW.2d 243, 248 (Mo.App., SD.

1992)(no prgudice from error in denying challenge for cause as to venirgperson who was biased in favor
of the testimony of palice officerswhere the tesimony of those officers did not provide the dements of the
offense, more important testimorny came from other witnesses, or where the officers did not testify on any
truly contested issues); State v. Draper, 675 SW.2d 863, 865 (Mo.banc 1984). Further, asto the pendty
phase, Bdding spedificaly dated thet he had not formed any opinions as to the gppropriate punishment

basad on what he hed heard in the media (Tr. 1273). Thus gppdlant’ s eighth point mugt fall.
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1X.

The appellant’s claim that the trial court committed plain error by failing to
grant a mistrial on its own motion at numerous points during the State’'s closing
argument should be denied without explication because granting amistrial that was not
requested by appellant would have interfered with appellant’sright to have the case
completed by the jury that was sworn to hear the case and appellant did not waivethat
right, appellant’s failure to object is presumed to be a matter of trial strategy, and
appellant hasfailed to justify why plain error review should be conducted in this case.

Moreover, appellant’s claims of plain error are without merit because the
prosecutor’sargumentswere proper, appellant failed to show that thealleged errors
could not have been cured by meansother than a mistrial or that the alleged errorshad
a decisive effect on the outcome of thetrial.

Appdlant dleges that the trid court committed plain error by not dedaring amidrid on its own
motion at numerous times during the State' s dosing arguments (App.Br. 103).

A. Uninvited intervention isdanger ous and was unwarranted

Appdlant gppearsto concede thet none of hisdaims are preserved for goped because he did not
objet to thearguments at trid. Hisfailure to raise the daims bdow isfad to them because atrid court
should avaid granting amidlrid onitsown mation in thet a defendant hestheright to have histrid completed
by the jury that was sworn to heer his case and aretrid would be barred by the Double Jeopardy Clause

if any prgjudice could have been cured by less dradtic remedy. Statev. Marlow, 888 SW.2d 417, 420

(Mo.App., W.D. 1994); State v. Weeks, 982 SW.2d 825, 838 n. 13 (Mo.App., S.D. 1998).
Moreover, this Court has stated thet it will not review the daims not preserved for gpped, and
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reief should berardy granted on assertion of plain eror to matters contained in dosing argument, for trid
drategy looms as an important condderaion and such assartions are generdly denied without explication.
Satev. Clay, 975 SW.2d 121, 134 (Mo.banc 1998). Thefailure to object during dlosng argument is
more likdy afundion of trid drategy then of eror. Saev. Boyd, 844 SW.2d 524, 529 (Mo.App., ED.
1992). Seedso Statev. Tokar, 918 SW.2d 753, 768 (Mo. banc 1996).

In the absence of an dbjection, thetrid court’s options are narrowed to uninvited interference with

summetion and a correponding increese of error by such intervention. Satev. Clemmons, 753 SW.2d

901, 907-908 (Mo.banc 1988). Had objection been made, thetrid court could have taken appropriate

sepsto make corrections. Satev. Kempker, 824 SW.2d 909, 911 (Mo.banc 1992). A party cannot

fal to request rdief, gamble on the verdict, and then if adverse, request rdief for the firdt time on gpped.
Satev. McGee, 848 SW.2d 512, 514 (Mo.App., E.D. 1993).
B. Plain error review

Should this Court decide to conduct plain error review, a conviction will be reversed only where

it is established by the gppdlant that the argument had a decisve effect on the outcome of the trid and

amountsto manifest injudice. Satev. Clayton, 995 SW.2d 468, 479 (Mo.banc 1999).

1. No Argument about excluded evidence

In the State’ s guilt-phase rebuttad argument, the prosecutor sad:

| asume what he strying to tdl you, isthisman over ayear and ahdf got so angry thet he
was out of control. But you heard no evidence of that. Instead you heerd evidence from

eyewitnesses.



He sayshislifeisout of control, yet thereisno evidence of that. He went to work
evary day. Mr. Bittson, hisleed a Boeing, sad that he did avery good job. Isthat a
person that's overcome? There is no evidence of that. There is no evidence of mentd

illness

It does't meen that he does't cooly reflect, because if there that kind of evidence
you would have heard it. There was none of thet. 'Y ou heard witnesses who said thet he

did this codly, camly, ddiberatdly.

(Tr. 2018, 2021).

Appdlant damsthat the prosscutor’ s argument was improperly commenting on evidence thet was
exduded because gopdlant had been prohibited from presenting Defense Exhibits A and B, which were
pleadings alegedly Sgned and filed by gopdlant about ayear and a hdf before the murder in his divorce
case about the divison of property and that were full of hearsay and that had no tendency to show thet
appdlant did not ddliberate though they tended to show gppdlant’ s mative for the murder (App.Br. 105).

However, the praosscutor was not asking the jury to draw an adverse inference from gppdlant’ sfalure to
present that spedific evidence, which did not show that gppellant did not deiberate, but was insteed
pointing out thet there was no evidence from any source, induding the psychiaric tesimony, showing thet

gopdlant did not ddiberate. See Satev. Langdon, 889 SW.2d 93, 97 (Mo.App., E.D. 1994) (proper

for the State to argue that there was no evidence that the defendant was besten by the police even though
medica records containing hearsay about that were exduded - -that evidence could have come from other
sources); Taler v. State, 823 SW.2d 140, 142 (Mo.App., E.D. 1992)(prosecutor properly argued thet
defendant’ s testimony was uncorroborated after certain hearsay wias exduded because the defendant hed
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not used any source to corroborate histestimony).** Moreover, the proposition that the defendant diid not
deliberate “was not dearly supported by [gopdlant’s own offer of proof,” Sate v. Black, 50 SW.3d
778, 787 (Mo.banc 2001), because there is nothing in those divorce pleadings that shows that gppdlant
did not deliberate.

Additiondly, gppdlant has not shown thet the dleged error could not have been cured by meesures
short of amidrid, such as by an objection and an indruction to disregard. State v. Nolen, 872 SW.2d
660, 662 (Mo.App., SD. 1994). Nor has he shown that the argument had a decisive effect on the resuilt
of the casein light of the overwheming evidence of ddiberationin the case a bar.

2. Argument about seriousness of appellant’s conduct

Appdlant dleges that the trid court committed plain error by not dedaring amidrid on its own
moation during the pendty-phase argument when the prasecutor argued thet there were no metd detectors
in the courthouse in 1992, that gppd lant atempted a mass murder in the courthouse againg members of
your community, and thet the defendant should face the ultimate punishment because thet was what wias just
(App.Br.107-108; Tr.2003, 2023, 2235,2238-2239, 2243, 2257). Appdlant argues that this was

improper because it made the community, which induded the jury, gopear to be avictim of gppdlant’'s

121f gppdlant's agument is carried to its logica condugon, the State would be  permitted to
prohibit gopdlant from arguing thet it had not proven that he ddiberated Smply by unsuccessfully

atempting to admit dearly inadmissble evidence of ddiberation.



attack (App.Br. 107).
However, these were proper arguments that focused on the seriousness of gppdlant’ s actions and
why hisactions warranted the degth perdty. Appdlant overlooks the fact thet arguments asking for thejury

to act in defense of society are gppropriate. Smmonsv. South Cardling, 512 U.S. 154,157-163 (1994);

Satev. Kreutzer, 928 SW.2d 854, 877 (Mo.banc 1996). A prosecutor may argue about the persond

sdfety of members of the community, the need to convict and punish the defendant to prevent crime, the
ned for drict law enforcement, and the effect of the jury’ sfalure to do its duty to enforce the law, aslong
asthe prosecutor gayswithin the record, inferences from the record or matters of common experienceand
does not raise an inflammetory apped to the jurors that arouses ther persond hodtility to the defendart,
such ashby implanting in their mindsthe fear thet the defendant’ s acquitta will endanger their own persond

ety or that of one of thar family membears Sate v. Flummer, 860 SW.2d 340, 350 (Mo.App., E.D.

1993).
The argumentsin question did not suggest thet the sefety of the jurors or their family would bein
danger if they sentenced gppdlant to life in prison without digibility for parole ingtead of degth, which are

the only two sentencesthat were avalldble. Sate v. Kreutzer, supraa 873. They smply pointed out the

seriousness of gppdlant’s actions, which had occurred nearly a decade earlier, and asked for the jury to
impose the gppropriate punishmett.

Additiondly, gopdlant has not shown thet the aleged erors could not have been cured by
meesures short of amidrid, such asby an ojection and anindruction to digegard. Nor has he shown thet
the argument had a decisve effect on the resuit of thetrid.

3. Argument about thevictimsstill being emotional

Appdlant dleges that the trid court committed plain error by not dedaring amidrid on its own
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moation during the State s arguments in both phases of the trid when the prosecutor gpoke of the emations
that the jurors could see that the witnesses il passessed about wheat appelant did and that the witnesses
remembered what occurred like it hgppened yesterday (App.Br. 110; Tr. 1998, 2001, 2006-2007, 2239,
2240). The prosecutor dso argued, “Don't fed sympathy for gopdlant because nine years have passed.
Dowhet isright” (Tr.2244). Appdlant dleges that these arguments were improper because they asked
the jurorsto “decide [hig fate based on the casg sraw emations’ (App.Br. 103).
Howeve, thisisnathing like Saev. Taylor, 944 SW.2d 925, 937 (Mo.banc 1997), a case cited
by gopdlant which dedlt with adam that was preserved for goped where a prosecutor improperly told a
jury, “Now isthetime you can put your emationintoit. Now isthetimethet you can show your outrege.
Now it istimeto get mad. You can get mad a thisman.” There, a prosecutor asked the jury to decide
the case based on emation, while the prasecutor in this case made no such plea. Here, the prasecutor
asked thejury to bdieve thet the witnesses recollections besad on how fresh it gppeared thet tharr memories
were due to the emation thet they displayed in court asthey were discussng whet they hed seen.
Additiondly, gopdlant has not shown that the aleged erors could not have been cured by
meeaures short of amidrid, uch asby an ojection and anindruction to digegard. Nor has he shown thet
the argument had a decisve effect on the resuit of thetrid.
4. Send a message ar gument
Appdlant dlegesthet the trid court committed plain error in the pendty phase by falling to dedare
amidrid on its own motion when the prosecutor argued thet the jurors would send amessage with ther
verdict (App.Br. 111). The prosecutor argued asfollows
Y ouwill ssnd amesssge with your verdidt, whetever itis It will go out through the
community when you go back to your friends, your family, your co-workers your
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naighbors. And as ditizens of the county you haveto tdl him that for what he did for the

rest of hislife, for however long thet is, who knows, but he dies in the execution chamber

for his crimes or whether God cometo get him, he should know from you, the ditizens of

this community, that for whet he did in this courthouse, that you think he should face the

ultimate punishment, because each of you know in your heart that’'s what' s right, thet’s

what’sjud.
(Tr. 2257).

Thisargument, which was dso part of the argument addressed in subsection 2 above, isa proper
argument about the fact thet ajury’ s verdict will send a message to the community. State v. Cobb, 875
SW.2d 533, 537 (Mo.banc 1994); Sate v. Smith, 944 SW.2d 901, 919 (Mo.banc 1997). Appellant
argues that thiswas not a send-a-message argument, but was Smply “[pllaying onjurors fears’ (App.Br.
111). However, gopdlant’s argument is not supported by the record.

Additiondly, gopdlant has not shown that the aleged erors could not have been cured by
meesures short of amidrid, uch asby an ojection and anindruction to digegard. Nor has he shown thet
the argument had a decisve effect on the resuit of thetrid.

5. Argument that appellant had noremorseand did not care

Appdlant dlegesthat thetrid court committed plain eror by failing to dedareamigrid onitsown
moation when the prosecutor argued in the Sate s pendty-phase argument that gppdlant did not care about
his acts and had no remorse (App.Br. 112; Tr. 2240-2241, 2258).

Appdlant daimsthat these gatementsimproperly argued gppdlant’ sfallure to testify. However,
they were not direct comments on gopdlant’ sfallure to testify or indirect comments thet was cdculated to

draw thejury’ s atention to gppdlant’s to tedify. See Staev. Clemons, 946 SW.2d 206, 228 (Mo.banc
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1997). Ingteed, they were drawn from Dr. Cuneo’ stesimony thet gopelant never expressed any remorse
in hisfive conversations with him about the arimes (Tr. 2208). Moreover, such arguments could aso come
from appdlant’slack of emation ashe sat in court in front of the jury, not a hisfailure to take the gand.
Satev. Tokar, 918 SW.2d 753, 769 (Mo.banc 1996)(The prosecutor properly argued, “ There has
been absolutely no remorse exhibited”).

Additiondly, gopdlant has not shown that the aleged erors could not have been cured by
meeaures short of amidrid, such asby an ojection and anindruction to digegard. Nor has he shown thet

the argument had a decisve effect on the resuit of thetrid.
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X.

Thetrial court did not commit plain error in the penalty phase when it admitted
into evidence without any objection from appellant the deposition of investigator
Hartwick, which pertained to an undisputed matter, because appellant failed to show
that manifest injustice occurred in that there is no evidence that appellant did not
consent to being absent from the deposition, appellant’s counsel can consent to the
admission of evidence during a trial even though that involved the waiver of
confrontation rights, and a different result would not have occurred if appellant had
been present during the deposition.

Appdlant dlegesthet thetrid court committed plain error in the pendty phase when it admitted into
evidence, without any objection from gopdlant, investigator Im Hartwick's depostion in lieu of live
testimony because gppdlant was not present a that depostion and gppdlant’s counsd, rather than
appdlant, announced gppdlant’ swaiver of his confrontation rights in repect to the deposition (App.Br.
115; Tr. 2093; L.F. 665).

A. Relevant facts

The record shows thet when the deposition to presarve Hartwick’ s testimony began, appelant’s
counsd announced “thet we are walving the gppearance of confrontationd rights of [appd lant] with repect
to this deposition” (L.F. 665). During the deposition, Hartwick tetified thet appellant shot & himin the
S. Louis County Courthouse, which wasamétter thet was nat in dispute (L.F. 677). The videotape of the
deposition was played to the jury in the pendty phase without any objection and Hartwick did not testify
(Tr. 2093). During gppdlant’s dosing argument, he did not dispute thet he shot a Hartwick (Tr. 2244-
2256). Thejury spedficaly usad this evidence to find thet gopdlant guilty of a gatutory aggraveting factor
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thet the murder of Mary Baumruk was committed while gppdlant engaged in the attempted commission of
the unlawful homicide of Hartwick (L.F. 1018;1029).
B. Standard of review and failureto show lack of waiver
Appdlant admits thet his daim is not presarved for review and is subject only to this Court’'s
discretionary power to review for plain eror (App.Br. 115). To be entitled to reief under the plain error
rule, an gppdlant must go beyond amere showing of demondrable prgudice to show manifest prgudice

dfecing hissubdantid rights Satev. Winfidd, 5 SW.3d 505, 516 (Mo.banc 1999). The gppdlant must

show thet the eror affected hisrights so substantidly that amiscarriage of judtice or manifest injugtice will
occur if theeror is
left uncorrected. |d.

This standard puts the burden on gppdlant, and he has not proven the facts aleged in his brief
because thereis no evidence that gppdlant did not persondly walve hisdleged right to be & the deposition
by tdling his counsd to go there and waive hisright. Appdlant’s goparent assumption thet his counsd was

unawareof Clemmonsv. Ddo, 124 F.3d 944 (8" Cir.1997), and thus chase not to discuss the matter with

gopdlant isnat supported by therecord. Thefadts of this case are didinguishable from those in Cemmons
v. Ddo because in thet case there was dfirmative evidence thet the defendant did not consent to being
absent from the deposition. Id. at 954.

It should be noted, that the federal court in Clemmons treated the direct gpped daimin that case
asif it wasfully presarved for gpped because Clemmonsfiled amation to recdl the mandate raising his
dam of ineffective assstance of direct goped counsd with this Court and this Court denied that motion
without comment. Since this Court did not make an express finding on the presarvation issue, the federd
court found thet it was not limited to review for plain eror. Id. a 953,956. It then decided an ineffective
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assgance of direct goped counsd daim using the presarved direct goped dandard of review and evidence
presented in a Rule 29.15 hearing that was nat available to direct goped counsd indead of Strickland
andysis deding with an unpreserved dam that was nat supported by evidence. 1d. at 954-956. However,
since gopdlant hasfully briefed the daim in question here, this Court has the opportunity to perform plain
error review and avoid having afederd court congder the dam asif it was presarved for goped.
C. Counsel may waive confrontation rightsasto admissibility of evidence
Appdlant’' sdaim would fal evenif there was evidence thet gppdlant’ s counsd waived gopdlant’'s
gopearance without consulting with gppdlant. The Confrontation Clauses of the Missouri and Federd

Condtitutions provide the exact same protection. State v. Naucke, 829 SW.2d 445, 454-456 (Mo.banc

1992). This question does nat concern whether gppelant hed the right to be at the deposition, but
whether his counsd could consent to the admission of the depogtion into evidence without gppdlant’s
consent. The answer to that questionis“yes” Asthe United States Supreme Court has Sated:

decisons by counsd are gengrdly given effect asto what argumentsto pursue, see Jones
v. Barnes 463 U.S. 745, 751...(1983), whet evidentiary objectionsto raise, sseHenry v.
Missssppi, 379 U.S. 443, 451....(1965), and what agreements to conclude regarding the
admisson of evidence....

New York v. Hill, 120 S.Ct. 659, 664 (2000).

Courts frequently permit counsd to waive confrontation daims as to evidence such as by finding
thet counsd haswaived objectionsto hearsay by nat ojectingtoit. Satev. Badle 942 SW.2d 342, 357
(Mo.banc 1997); Saev. Aikens, 3 SW.3d 792, 796 (Mo.App., W.D. 1996). They have recognized
that counsd may waive a defendant’ s confrontation rights by meking a srategic decison not to aross:
examine awitness, Wilson v. Gray, 345 F.2d 282, 287-288 (9""Cir.1965), and by deciding not to object
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to the admission of evidence. United States v. Plitman, 194 F.3d 59,63-64 (2"Cir. 1999). In Hlitmen,

for example, afederd drcuit court rgected the andyds of Clemmonsv. Ddo, and Sated, “We therefore

jointhe mgority of arcuit courts of gopeds and hold that defense counsd may waive adefendant’ s Sixth
Amendment right to confrontation where the decison is one of trid tactics or drategy that might be
conddered sound.” It explained that matters concerning the admissibility of evidence do not involverights
thet only adefendant can waive, which induded metters such as pleding guilty, waving ajury trid, pursuing
an goped, and deciding not to testify, but ingead involve tacticd trid decisons thet are for counsd to

decide. Id. a 63, It explained that Brookhart v. Janis, 384 U.S. 1 (1966), which was relied on by the

court in Clemmans, was irrdevant to thisissue because that case did not involve merdy a metter of trid

tactics but implicated fundamenta due process concarns. United States v. Rlitman, supra a 63. In

Brookhart, the defendant’ s counsd improperly agreed to the equivdent of aguilty pleawithout the dient’s

consent and, as waas discussed above, the decision to plead guilty rests with the dient. United Sates v.

Hlitmen, supra.
Other cases have recognized that counsd may waive confrontation rightsiif the defendant does nat

dissent from the decision. United States v. Stephens, 609 F.2d 230,233 (5" Cir.1980)(dliscusses other

casss halding the same). Here, though, there is no evidence that gppellant dissented with the decison of
his counsd. The record shows thet he did not raise an objection when the deposition was admitted into
evidence (Tr.2092). It was up to gopdlant to prove thet his aosence was involuntary if he had aright to

be & the depogtion. Statev. Molasky, 655 SW.2d 663, 669 (Mo.App., E.D. 1983).

D. No manifest injustice
Nor has gppdlant shown that manifest injugtice resulted from his aosence from the deposition. It

pertained to an undisputed metter, See Sate v. Wurtzberger, 40 SW.3d 893, 898 (Mo.banc 2001),
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which was that gopdlant shot & Hartwick . During gppdlant’ s dosng argument, he did not dispute thet

he shot a Hartwick (Tr. 2244-2256). Appdlant’s presence a the deposition would not have changed

awthing. Saev. Middieton, 998 SW.2d 520, 526 (Mo.banc 1999). Appdlant does not even attempt
to show how manifest injustice could have resulted from him being absent from the depogition.  Thus his

tenth paint mugt fall.
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XI.

Thetrial court did not commit plain error when it allowed appellant’s counsel
towaive appellant’ s presence after consulting with appellant at a hearing that occurred
about three years before appellant’s trial and that concerned, in part, appellant’s
motion for a change of venue because (1) appellant’s presence was not required; (2)
appellant’salleged right to be at the hearing waswaived; and (3) manifest injusticedid
not result from appellant’s absence.

Appdlant dlegestha thetrid court committed plain eror by dlowing gppdlant’s counsd to waive
his presence after firgt consulting with him & ahearing thet occurred in 1998, which wias about three years
before histrid, on the issues of change of judge and change of venue (App.Br. 118). Appdlant does not
dlege that he was denied the right to be present for the mation for a change of judge, which wes later
reheard by Judge Cohen on August 2, 1999. See Paint IV. Rather, he dlegesthet he was denied the right
to be present for the change of venue métter, which wias later taken up during gppdlant’ strid in gppdlant's
presence (Tr. 992-994). Hedamsthat his presence was required a the hearing in 1998 asto theissue
of change of venue because some of the peaple who were cdled in the mock-venire for thet maotion did not
have srong memoaries concerning the shoatings in thet they said they could remember the events and

appelant’ sface, but not his name (App.Br. 118).
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A. Relevant facts

The record shows thet gopelant was trangported to the courthouse by the State for the hearing on
August 31998, before Judge Seigd (Tr. 4). Appdlant’s counsd consulted with him and then appellant
went back to jal (Tr. 4-5). Appdlant’s counsd announced that they hed decided as a maiter of trid
grategy that they did not want gppelant to gopear in court (Tr. 4). A prosecutor Sated that he believed
that the defense drategy was to hide gopdlant from the judge S0 that the judge would not see how
competent gppdlant was (Tr. 5). Appdlant’s counsd & first denied having that mativation, but then stated
that if thet was the Srategy it was legitimate because gppdlant could be harmed if he said something in court
that showed that he was competent (Tr. 5).

The record does not show whether appellant had agreed with the advise of his counsd when the
decison was made because he had not mede any satements on the record and his counsd did not reved
the substance of their discusson. About two months later, gopdlant filed a pro se mation for a change of
counsd that noted, among many other things, that he saw his counsd for about two minutes before the
change of venue hearing and that he never saw the judge, but it did nat sate whether he hed agresd onthe
date of the hearing with the decision of his counsd or whether he hed recently changed his mind on the
matter (L.F. 132).

At the dat of gopdlant’s trid, gopdlant’s mation for a change of venue was rditigated in

gopdlant’s presence during the jury selection procedures (Tr. 992-994).
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B. Standard of review

Appdlant gppears to concede thet thisdaim is not preserved for goped, because it was not raised
atrid, Satev. Haton 918 SW.2d 790, 795 (Mo.banc 1996), or in hismoation for anew trid. Saev.
Middeton 998 SW.2d 520, 525 (Mo.banc 1999). “The assartion of plain error places amuch greeter
burden on a defendant than when he assarts prgudicd error.” Sate v. Hunn, 821 S\W.2d 866, 869
(Mo.App., ED. 1991). A defendant must not only show that prgudicid error occurred, he must further
show that the error 0 subgtantialy affects his rights that menifest injustice or amiscarriage of justice will
inexorably result if left uncorrected.  1d. at 869-870.

C. Noviolation of rights
Appdlant hasfailed to show that any of his confrontation rights were violated. Under § 546.030,

RSVI0 1994, “No person indicted for afdony can be tried unless he be persondly present during the trid.”

Under the datute: “The trid does not embrace every procedurd and adminigtretive Sep
and judidd examindion of evary issuedf fact and law.” Staev. Durham, 416 SW.2d 79,
83 (Mo. 1967). A defendant’s presence is not required a preiminary or formd
procesdings or mationsthat do not affect guilt or innocence. 1d.

State v. Middleton, supra at 525.

Artidel, 818 (8) of the Missouri Condtitution provides: “ Thet in arimind prasecutions the accused
shdl havetheright to gppear and defend, in person and by counsd.” Thisright is broader then the Satutory

right discussed above. Statev. Middleton, supraat 525.

Under the United States Condtitution, a“ defendant has a Sixth Amendment Confrontation Clause
right to be present, and a due process right to be presant, ‘whenever his presence has ardation, reesongble
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subgantid, to fullness of his opportunity to defend againg the charge....” Statev. Smulls 935 SW.2d 9,

17 (Mo.banc 1996); United States v. Gagnon, 470 U.S. 522, 526 (1985).

Inthe case & bar, gopdlant did not have aright to be a the change of venue mation hearing three
years before his trid because that was Smply a hearing on a mation that did not concern his quilt or

innocence, State v. Middleton, supra a 524-525 (defendant properly absent from pretrid hearings

concerning the defendant’ sintent to use amenta disease or defect defense and the State smaotion tofile
an amended information), and his presence did not have aressonebly subdtantia rdaionship to the fullness

of gopdlant’s opportunity to defend himsdlf againg the charge. State v. Smullls, supra a 17 (defendant

properly absent from ahearing on a gender-Batson mation). Thus, it was a proper matter for counsd to

exerdsetrid drategy. Satev. Molasky, 655 SW.2d 663, 669-670 (Mo.App., E.D. 1983).

Thisis egpeddly true here because, aswas discussad aove, the ruling on the mation for achange
venue was only interlocutory and was reconddered before trid in gopdlant's presence. Sate v.
Johnson 943 SW.2d 285, 289 (Mo.App.,E.D.1997)(question of whether defendant was required to be
a ahearing on mation to dismiss counsd nesd not be decided where the defendant wias later given an
opportunity to re-open his motion and persondly make his argument).

D. Claim waswaived

Additiondlly, the record shows that gppelant’ s confrontation daim waswaived. Neither gopdlant
or his counsd requested that he be a the hearing, appdlant’s counsd dated that they were waiving
appdlant’s right to be present, and there was no evidence that appdlant did not agree with counsd’s
decigon a thet time. Waiver of thisright can occur even if adefendant failsto directly date thet he desires
to walve thisright and is nat questioned on the metter. Such awalver occurs when adefendant’ s counsd

waives the defendant’s right to be presant for him, Sate v. Mdone, 951 SW.2d 725,731-732
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(Mo.App.,W.D.1997); Satev. Tunddl, 848 SW.2d 530,534 (Mo.App.,E.D.1993); Satev. Sanders,

539 SW.2d 458,461 (Mo.App.St.L.D.1976), when neither the defendart or his counsel requests the

defendant’ s presence, Sate v. Middleton, supra a 525; Sate v. Madison, 997 SW.2d 16,21-22

(Mo.banc 1999); United Statesv. Gagnon, 470 U.S. 524, 522 (1985); United Satesv. Gunter, 631 F.2d

583,589 (8"Cir.1980); when a defendant fails to appear, State v. White, 669 SW.2d 220,221
(Mo.App.,E.D.1983); lllinaisv. Allen, 397 U.S. 337,338 (1970), when a defendant voluntarily absents

himsdf from the courtroom, State v. Knese, 985 SW.2d 759,776 (Mo.banc 1999); Crosby v. United

States, 506 U.S. 255 (1993); Taylor v. United States, 414 U.S. 17 (1973), or when adefendant commits

conduct for the purpose of preventing his presence in the courtroom, Sate v. Bowens, 964 SW.2d

232,239 (Mo.App.,E.D.1998).

Appdlant argues thet incarcerated defendants and capitd defendants can never waive thar right
to be present (App.Br.120). However, thisis premise has been rgjected by this Court. State v. Drope,
462 SW.2d 677,683-684 (M0.1971); sse dso Satev. Black, 50 SW.3d 778,787 (Mo.banc 2001), and

Saev. Knese, upra

Appdlant’ sargument is basad on what he damsisimplied, but not hed, by Diaz v. United States

223 U.S. 442, 455 (1912) and Crosby v. United States, supraa 260. However, the datement in Diaz,

which is not a death pendty case, that a defendant cannot waive hisright to be present & atrid if heisin
custody and the degth pendlty is being pursued was not a Satement of law, but Smply asatement of facts
asthey exiged in 1912 and do not exigt today. That is, that defendantsin custody in 1912 or defendants
who were charged with capitd offensesin 1912, and thus were necessrily in custody, did not have the
ability to determine whether they were present during the trid, because the government would not dlow
themtoleave A discusson of thisfact and cases showing thet thisdictafrom Diazis nat being followed
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as gopdlant suggestsisfound in Statev. Durkin, 595 A.2d 826,831 (Conn.1991).

Whilethe language in question from Diaz has been aited with goprova in Crosby v. United States,

wpra506 U.S. a 260, it was only mentioned in adiscussion of the history behind Fed. Rules Crim.Proc.
43, which does nat require the defendant to be present during histrid if the defendant was present when
the trid began. It did not daim that this discusson hed anything to do with the Federd Condtitution.
Rather, it explained that the language thet the case could be tried in the defendant’ s dosenceif it had begun
in his presance had been codified into Rule 43. Id. a 259-260. Its holding was thet the language, higtory,
and logic of Federd Rule 43 prohibited atrid in absentia unless the defendant had been present when the
trid darted. Id. a 262. 1t dso dated, “[because we find Rule 43 digoostive, we do not reech Croshy’s
damthet histrid in absentia was dso prohibited by the Condtitution.” Id. Moreover, this case does not
involve the defendant’ swaiver of aright to be present during histrid, but Smply thewaiver of hispresence
a aproceading that occurred years before histrail.
E. No manifest injustice
Addtiondly, gpopdlant hesfailed to show that manifest injustice resuited from his absence from the

hearing three years before histrid. Satev. Middleton, supraa 526. Since the change of venue mation

was reopened a the time of gppdlant’s trid in gopdlant’s presance, it is obvious gppelant’s dam is

without merit.



XII.

Thetrial court did not commit plain error in the guilt phase when it allowed
witnesses Pollard, Seltzer, and Salamon to testify that they weremarried, had children,
and that one of them had grandchildren becausethetrial court hasdiscretion to allow
the presentation of limited biographical information and manifest injustice did not
occur in light of theinnocuous natur e of thistestimony and the overwhelming evidence
of appellant’sguilt.

Appdlant dlegesthet thetrid court committed plain error in the guilt-phese when it permitted three
of the State switnesses to give limited biogrgphicd information during ther tesimony (App.Br.124). He
gopears to dam that this was victim impect evidence that was not admissble until the pendty-phase
(App.Br. 126). He datesthat thisdamisnot presarved for review becauseit was not raised in hismation
for anew trid (App.Br. 125).*° Theevidencein questionisthet attorney Soott Pollard testified thet
hewas married, hed two children and three grandchildren (Tr. 1854). Attorney Garry Sdtzer tetified thet
he was married and had two sons, aged nineteen and twenty-one (Tr. 1918). Palice Officer Steven
Sdamon tedtified thet he was married and hed four children (Tr. 1954).

While the trid court could have properly exduded this evidence as baing irrdevant in the guilt

phese, it hed discretion to permit the introduction of limited biographicd information. Sate v. Clemmons,

13 Lack of presarvation dso results from gppdlant’ s falure to object to al of the tedimony in

question (Tr.1854,1918,194).
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400 SW.2d 541, 546 (Mo. 1970). As gppdlant gopears to recognize, such evidence is frequently
adduced at the beginning of the testimony of witnesses, as occurred here, for the purpose of making them
fed comfortable on the and before going into the shocking details of crimes (App.Br. 126).

Moreover, gopdlant hes faled to show thet the admisson of the evidence resulted in manifest
inudice because, inlight of theinnocuous nature of this evidence and the overwhdming evidence of hisquilt,

the admisson of the evidence was not outcome-deieminaive State v. Roberts, 948 SW.2d 577, 592

(Mo.banc 1997)(improperly admitted evidence of other crimes did not result in manifest injudtice).

The only disputed issue in the guilt phase was whether gopellant deliberated. The State esteblished
this by showing that gopdlant purchased gunsfor the purpose of murdering hiswife, repegtedly told his co-
workersthat he was going to shoot hiswife and the lavyers and the judge, thet he flew to S. Louiswith
the two gunsfor the purpose of murdering hiswife, that appdlant never intended to complete the divorce
litigetion because he had nat filled out the papers that were required for thet case, and that during the
hearing on that matter, camly shot and killed his wife and then attempted to kill the attorneys and judge
pursuant to his long-standing plan (Tr.1679, 1705, 1724-1726, 1730-1742, 1778-1780, 1790, 1798,
1804,1816-1817,1829,1879-1881,1932,1937-1938,1946-1950; Sate' s Exhibit 26A-C). Appdlant did
not tedify on his own behdf or presant the testimony of any witnesses in the guilt phase. Under these
crcumdances, it is difficult to imagine a stronger case of ddiberation and gppdlant cannot show that the

evidenceis question was outcome-determinative. Thus, histwdfth point must fail.
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XI1I.

Thetrial court did not abuseitsdiscretion in the guilt phasewhen it refused to
admit Defense Exhibits A and B, pleadingsfiled in appellant’ s divor ce case, because they
were hearsay, and appellant could not have been prejudiced by thetrial court’sactions
in that these exhibits did not show that appellant did not deliberate, other evidence of
a similar tenor that was not hearsay was presented to the jury, and there was
overwhelming evidence of appellant’s guilt.

Appdlant dleges that the trid court abusad its discretion when it refused to admit into evidence
Defendant’s Exhibits A and B, which are pleedings thet were dlegedly signed and filed by gppdlant about
ayear and a hdf before the murder in his divorce case as to the issue of the divison of propety
(App.Br.128). Appdlant dlegesthat these documents, from October of 1990, show facts pertaining to
his dispute with the murder victim about who would get cugtody of their house (App.Br.130). These
exhibits were exduded on the ground that they were hearsay and that gppdlant sought to use the Satements
in those documents for the truth of the metters assarted therein (Tr. 1899-1907).  Appdlant damsthat
they were admissible because they are not hearsay (App.Br.128).

“A hearsay datement isany out-of-court datement offered to prove the truth of the metter assarted

therein.” Sate v. Chambers, 891 SW.2d 93,102 (Mo.banc 1994). Appdlant’s argument is that the

evidence was not hearsay because “[d]efense counsd did not want to prove the truth of these exhibits he
wanted to digorove ddiberation” (App.Br. 130).

However, gopdlant was improperly atempting to use the evidence for the truth of the matters
assarted therein because the evidence would prove nothing if thiswas not done. If gppdlant was not the
person who made the dlegations, as the exhibits dleged, and if dl of the dlegations in the exhibits were
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fdse theexhibits proved nothing. 1t isabviousfrom gppdlant’ shrief thet heisill using the exhibitsfor the
truth of the matters assarted in the exhibits (App.Br. 130).

Thisceseisgmilar to Satev. Shire, 850 SW.2d 923, 932 (Mo.App., SD. 1993). Intha murder
cax, the defendant daimed thet thetrid court erred by refusing to admit her diary into evidence because
it “showed her mentd datein the weeks prior to the shoating, and ‘was probdive to her defense of mentd
disease or defect and did not condtitute self-serving hearsay.”” The Court of Appeds rgected this and
found that a defendant is not permitted to create evidence by adducing tesimony of his own sdf-sarving

act or dedaration that isindependent of the res gestae of thecrime. 1d.(ating State v. Brooks, 360 SW.2d

622, 627 (M0.1962)(df-serving declaration made two months before offensg)).

Moreover, gppdlant could not have been prejudiced by the exdusion of the evidence because
evidence that gppdlant was upset with his future murder vicim about ayear and a hdf before he murdered
her isnot evidence of lack of ddiberation. 1t isevidence of mative that can be used to prove ddiberation.
See Saev. Brown, 867 SW.2d 530, 534 (Mo.App., W.D. 1993).

Additiondlly, gppelant could not have been prejudiced by the exdusion of this evidence even if it
was revant to proving lack of ddliberation because lots of Smilar evidence was adduced. Thet evidence
showed that gppe lant hed been removed from the homein about August 29, 1990, by thefiling of an adult
abuse action by Mary Baumruk, and that possession of the home had been returned to him in late Soring
or summer of 1991, which waslong before the murder (Tr. 1909-1911). Appdlant told his co-workers
a Boeing that he was upst that he was going to lose hisfamily home in the divorce and thet if things did
not go hisway he planned on shoating his ex-wife right between the eyes and on shoating the lavyers and
thejudge (Tr. 1778-1780, 1815-1817).

Further, gppdlant could not have been prgudiced because, aswas discussed in detail in Point X,
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there was ovewhdlming evidence of hisguilt. Thus histhirtearth paint must fail.*

14 Appdlant dso dams that the prosecutor made improper arguments regarding this evidence
(App.Br.128). However, those dlegations were addressad in Point 1X of this brief and will not be

addressed further here.



X1V,

Appellant’sclaim that thetrial court abuseitsdiscretion in theguilt phase when
it sustained the State’ s objection to a question to State’ switness Scott Pollard, who was
theattorney who represented the murder victim in thedivor ce proceeding, “regarding
the conflict of interest” is not preserved for appeal and cannot be reviewed because
appellant failed to make an offer of proof showing exactly what testimony was excluded.

Moreover, plain error did not occur because Pollard was questioned on that matter and
manifest injustice did not result from thetrial court’sactions.

Appdlant dleges thet the trid court abusad its discretion in the guilt phase when it sustained the
Sae s objection when gppdlant’s counsd attempted to question Mary Baumruk’ s ettorney, Scott Pollard,
“regarding the conflict of interest” (App.Br.135; Tr. 1887). Appdlant dleges this maiter pertained to
whether he ddiberated (App.Br. 135).

The objection in question arase during the fallowing discussion:

Q When adient goesto an dtorney - -

MR. WALDEMER: | object asto the rdevance of it a this point.

(Tr. 1887). Out of the presance of the jury, gopdlant’s counsd explained thet the inquiry was rdevant to
show tha gppdlant was mad because his former lavyer was now on the ather Sde and any possible
information given to him could be usad againg him (Tr.1888). However, the prosecutor diputed thet
Pollard was going to tedify asto anything like thet (Tr.1888). The prosecutor dso pointed out thet the
evidence that was presented showed that gppdlant had agreed to waive the conflict of interest and that
agopdlant was amply atempting to impeech Pollard with evidence of “some sort of prior bed
act’(Tr.1888). Thetrid court found thet the evidencein question wasirrdevant and sustained the objection
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(Tr.1888).
Appdlant'sdam isnat preserved for goped and gopdlant hasfaled to show that he could have
adduced any additiona admissble evidence because gppdlant faled to meke an offer of proof. Satev.

Clay, 975 Sw.2d 121, 130 (Mo.banc 1998); Satev. Johnson 858 SW.2d 254, 256 (Mo.App., E.D.

1993); Satev. Edwards 918 SW.2d 841, 845 (Mo.App.,W.D. 1996). It is unclear exactly what

question gopdlant’s counsd wanted to ask and how Pollard would have answvered that question. Thus,
thereis nothing for this Court to review and gppdlant’ s fourteenth point must fail.

Moreover, plan eror could not have occurred because the record shows thet the trid court
dlowed counsd to question Pollard on the matter of his dleged conflict of interest and gopdlant falled to
show that any rdevant testimony was exduded. The evidence presented showed thet on May 1, 1992,
Pollard discovered thet he had represented gopdlant in amoation to modify in another divoroe case about
fifteen years ealier (Sae s Exhibit 8; Tr. 1870). Hewas shocked to see this because he did not remember
that he had represented appellant (Tr. 1870).° Hesdid that it presented apotentiad conflict of interest for
him to be representing a party againg gppdlant in light of his representation of gopdlant in the past (Tr.
1871). He never would have taken the case if he had known that he hed previoudy represented gppdlant
(Tr. 1887). Pdllard bdieved that he was ethicdly obligated to inform his dient and the other party of this
matter (Tr. 1871). He unsuccessfully attempted to contact appellant’s counsd, Garry Sdtzer, and Mary
Baumruk before the day of the hearing (Tr. 1871). On the morning of the hearing, May 5, 1992, he told
Stzer and Mary Baumruk (Tr. 1873). The atorneys and Judge Hais met in chambers and Judge Has

decided thet the case could continueif dl the parties agreed on the record to waive any conflict of interest

15There was no evidence as to whether gopdlant remembered employing Pollard.
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(Tr. 1927). Sdtzer then discussed the matter with appdlant (Tr.1927).

When the case darted, gppdlant, Sdtzer, Mary Baumruk and Pollard were stting together & a
tablein thefront of the courtroom by Judge Hais (Tr.1723). Judge Hais and the atorneys made a record
about waiving the conflict of interest, and Sdtzer indicated thet gppdlant was willing to waive the conflict
(Sa€ sExhibit 8). AsMary Baumruk ated on the record thet she was willing to waive the conflict of
interest, gopellant killed her (Tr.1877-1879; Sae' s Exhibit 8).

The above shows that theissue of Pollard’ s dleged conflict of interest was fully developed during
gopdlant’strid. Inlight of thet fact and the overwhdming evidence of gopdlant’ s guilt, gopdlant hesfalled

to show that manifest injustice resulted from the trid court’ s actions,



XV.
Thetrial court did not abuseitsdiscretion when it admitted the audiotape of the
murder and the eventssurrounding the murder in the courtroom becauseit waslegally
relevant to assist the jury to understand the facts and testimony of witnesses, the
timetable of events, and to show that appellant deliberated in the murder.

Appdlant dleges thet the trid court abusad its discretion in the guilt phase when it admitted into
evidence an audiotgpe of what occurred in the courtroom when gppdlant murdered Mary Baumruk, Sate's
Exhibit 8, because playing the tgpe of gopdlant’s crimes was too prgudicda and mede the jury into
witnesses of the murder (App.Br. 139). He damsthat evidence of what occurred in the courtroom around
the time that he committed the murder did not hep to prove hisintent, which was the only issuein digoute
(App.Br. 140).'®

Although gppdlant’s dam of lack of ddiberation was based, in part, on argument, but not
evidence, that he dlegedly became med upon hearing thet the vicim'slavyer hed a.conflict of interest, the
audiotape shows that cam and orderly proceeding were occurring in the courtroom and thet gppdlant st
through those procesdings for asubdtantid period of time, indtead of immediatdy attacking anyone.

Sae s Exhibit 8 showsthet thetrid court went on the record and discussed prdiminary matters
and then sad that it needed to make arecord concarning aconflict of interest daim that hed been brought

toitsatention (State€ s Exhibit 8). In thet exhibit, Mary Baumruk’ s atorney, Scott Pollard, mede alengthy

record regarding how he found out about the potentid conflict, about how he disdosed it to Mary Baumrnuk,

16A transoript of State' s Exhibit 8 is found in the legd file (L.F. 55-61).
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and that she was willing to waive the conflict (State s Exhibit 8).

Appdlant’s counsd, Garry Sdtzer went on the record and explained how he heard of the potentid
conflict, that he spoke to gppelant about it, that he explained to gopelant whet this meant, and thet
appdlant hed indicated thet he was willing to waive the conflict and procesd with the case (State s Exhibit
8).

The Judge Hais then engaged in along discussion concarming thelaw in thisareaand the record thet
was needed if the parties wanted to waive the conflict of interest (State' s Exhibit 8).

Pollard then began making arecord on the waiver by questioning Mary Baumruk about it (Sae€'s
Exhibit 8). He asked her asaries of questions, and she answered them and indiicated that shewas willing
to wave the conflict (State s Exhibit 8). After she waived the conflict, the shoating begen (State s Exhibit
8).

Thetgpe was played to the jury during the testimony of the State sfirg witness, court derk Sandy
Wooalbright, and during the State s dosing argument (Tr. 1687,2008).

The trid court hed broad discretion in deciding on the admissihility of the audiotepe. State v.
Wahby, 775 SW.2d 147, 153 (Mo.banc 1989). “Despite being aurdly gartling or disurbing, a tape
recording isadmissible to assg thejury to undersand the facts or tesimony of witnesses, thetimetable of
events, or to establish any of the dements of the Sate s case” Sate v. Isa, 850 SW.2d 876, 893
(Mo.banc 1993)(trid court properly admitted survelllance audiotgpes of the victim' s parents sabbing her
to death). Defendants may not escgpe the brutdity of their own actions by suppressng gruesome, yet
probetive evidence, because gruesome arimes produce gruesome evidence.: Statev. Fdltrop, 803 SW.2d
1, 11 (Mo.banc 1991)(trid court properly admitted photographs of the victim's body, which had been cut

INto NUMErous Pieces).



In the case @ bar, the audiotape was legdly rdevant because it hdped the jury to understand the
tesimony of the witness who tedtified before it was admitted and many of the fallowing witnesses by
showing exactly what oocurred in the courtroom prior to, during and immediatdy after the murder. 1t wes
the most important piece of evidence for establishing the timetable of events in the courtroom. Aswas
mentioned above, it dso helped to show that ppellant deliberated because it showed thet gppellant did not
immediady atadk anyone upon hearing that the vidim' s lawyer hed aconflict of interest, but thet he quigtly
s through the proceedings, ddiberating, and waited until whet he perceived was the right moment in time

to execute hisattack. Asin State v. Isa, supra a 893, gppdlant’s “red concern is that this tape is too

probative,”and “[iJts only potentid prgjudice to [gppdlant] isthat it let the jury hear the truth first hand.”

Thus, thetrid court did naot abuse its discretion when it admitted the tape.
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XVI.

Thetrial court did not err in the penalty phase by refusing to submit appellant’s
proposed “Instruction A” that contained the statutory mitigating circumstance of
“Whether themurder of Mary Baumruk was committed while the defendant wasunder
theinfluence of extreme mental or emotional disturbance” because that language was
not supported by theevidence. Further, appelant could not have been pre udiced by the
lack of that language because Instruction 16 contained a “catch-all” paragraph that
permitted the jury to consider any other circumstances from the evidence that
mitigated punishment.

Appdlant dams that the trid ocourt erred when it refused to submit gopdlant's proposed
“Indruction A” thet contained the datutory mitigating drcumgtance “Whether the murder of Mary Baumruk
was committed while the defendant was under the influence of extreme mental or emaotiond disturbance”
because that circumstance was dlegedly supported by the evidence (App.Br.144; L.F. 1028).

The evidence rdied on by gppdlant showsthat gppdlant and his family grew up next door to his
aunt Emmaand his unde Ken, who both died around 1988 (Hammack-Tr. 9399).*” Appellant’s mother
died in 1990 (Hammeack-Tr.100). In August of 1990, Mary Baumruk filed for divorce (Tr. 1716,1855-
1858). Also in Augud, she removed him from their home by the filing of an adult abuse action, but the

possession of the home was returned to him in late spring or summer of 1991 (Tr.1909-1911). *®

17Regpondent will ignore gppdlant’s improper dtations to exhibits that were not admitted into

evidence (App.Br.145). Herefersto these exhibits as“Refused ExsA,B; AppendixA80-92°)

18 Appdlant possessed the home before the marriage, but marital funds were usad to meke house
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Appdlant repestedly told his co-workers a Boeing thet if everything did not go hisway in the
divorce he would shoot hiswife and the attorneys and the judge (Tr.1778-1780,1816). Beforethe divorce
hearing, appellant’ s counsdl told gppellant about the potentid conflict of interest that Scott Pollard hed, but
the record does not show whether gppdlant was dreedy aware of the fact that he had previoudy been
represented by Pollard (Tr.1927). Garry Sdtzer indicated thet gppdlant was willing to waive the conflict
of interest (State s Exhibit 8). Appdlant alowed the divorce hearing to start and proceed for about five
minutes on the issue of the conflict of interest, waited until Mary Baumruk aso waived that conflict of
interest, and then he cdmly and methodically started his attack (State's Exhibit 8; Tr. 1878-1884).

Defense psychalogigt Dr. Danid Cuneo tedtified thet he reviewed information about whet was going
on in gppdlant's life up to the time of the shoating and sad that he could not give an gpinion as to
gopdlant’ sgate of mind at thetime of the shoating, but thet gppdlant did not have ahigory of psychiaric

problems before the May 5, 1992, and that he had been

payments during the marriage (Tr.1910).
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functioning as an dectrical production planner (Tr.2161,2171,2179).*°

The trid court is only reguired to submit a Satutory mitigating drcumdance to the jury if it is
supported by the evidence, MAI-CR 3d 313.44B, Notes on Use 4, and the evidence did not show that
appdlant was suffering from aextreme menta or emationd disturbance a the time of the murder, or thet
such adisturbance was a cause of the murder. No withess sad thet gppdlant showed any Sgns of mentd
or emotiond disturbance, et done an extreme mental or emationd disurbance. Appdlant’s own expert
witness, Dr. Cuneo, could not even testify about gopdlant suffering from an extreme mentd or emationd
digurbance. In fact, he said that gppdlant did not have ahigtory of psychiatric problems before the day
of the murder (Tr. 2179). If therewas inauffident evidence for gppdlant’ s expert to find thet gopdlant had
an extremementd or emationd disturbence, there cartainly wasinauffident evidencefor jurorsto meke such
afinding.

Further, there was no evidence of thet type of a disturbance being a cause for gppdlant’ sactions

and that gppelant had no control over hisactions. On the contrary, showed thet appdlant engaged in a

19Respondent will aso ignore gppdlant’ s improper citations to Satements by Cuneo as to what
he was told about what occurred in gppd lant’ s life because that testimony was not admissble for the truth
of the matters assarted, a hearsay purpose, but amply for the purpose of showing what Cuneo reied on

to reech hisfindings (App.Br.145). Saev. Gary, 913 SW.2d 822,830 (Mo.App.,E.D.1995).



ddiberate murder after lengthy planning and preparation.  This murder wias caused by gppdlant’s evil
digpogtion, rather than from an extreme menta or emationd disurbance. See Satev. Wise 879 SW.2d
494,518 (Mo.banc 1994)(evidence that the defendant was using cocaine and was desperate for money
to buy drugs was not evidence of an extreme mentd or emationd disurbance); Sate v. Young, 701
SW.2d 429,437 (Mo.banc 1985)(evidence that the defendant was angry because of aprior confrontation

with a person was nat evidence of an extrame mentd or emaotiond disturbance); Strickland v. Washington,

466 U.S. 668,672,700 (1984)(dedlt with evidence of consderable emationa distress caused by the
defendant’ s indbility to support hisfamily that did not riseto the leve extreme emationd disturbance).

Appdlant assarts that the law concerning the use of the term “under the influence of extreme
emoationd disturbance” which was an dement of assaullt in the second degree under § 565.060, RSMo
1978, is indructive on this issue (App.Br.146). Those cases make it dear that the extreme emotiond
disurbance mugt be a cause of the crime, rather than the crime being “entirdy” the result of “the
defendant’ s evil disposition” Statev. Hajek, 716 SW.2d 481, 484 (Mo.App.,E.D.1986).

For examplein Satev. Hllis, 639 SW.2d 420,424 (Mo.App.,W.D.1982), the defendant daimed
thet there was evidence to support the lesser induded offense of assault in the second degree because the
victim, who was afdlow prison inmate, had been pressing him to engage in homasexud activity and thet
hisfear of baing raped caused him to dab the victim under extreme emationd disurbance. However, the
Court of Appedlsrgiected this, finding that the evidence showed a cal culated attack that had been planned
the day before rather than an attack that was mativated by extreme emotiond disturbance. 1d.

Smilaly, in Sate v. Thompson, 705 SW.2d 38,40-41 (Mo.App.,E.D.1985), the defendant

damed that there was evidence that he was under extreme emationd distress because on the day of the
incident he drank twelve beers, smoked two or three marijuana cigarettes, was under alot of pressure
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working for hisfather, and he was guite concarned aoout his mather who hed triple bypass surgery. The
Court of gppeds rgected this argument, finding thet “[t]here was not medica evidence of mentd diseese
or defect and no evidence thet he was compdled by drcumstances beyond his contral to commit aburglary
and the subsequent assault. We find insufficient evidence to warrant evidence of defendant’s extreme
emoationd digurbanceingructions” 1d.

Saev. Nunn, 646 SW.2d 55,57 (Mo.banc 1983), an assault casewhich isrdied on by gopdlart,
is diginguishable from the case & bar. In that case, unlike the case a bar, there was subgtantia direct
evidence of the defendant’s mentd State from the defendant himsalf, who thought that the victim wes
respongble for him being shot at right before he assaulited her, and there was subdtantid evidence thet this
emationa disturbance was the cause of the assault. That case was reversed because of the trid court’s
falure to give a converse indruction on thet dement of assault in the second degree. The cae @ bar,
moreover, does not pertain to the dement of an offense, but Smply to amitigating drcumstance

Even hed there been evidence supporting this Satutory mitigating drcumstance, gppdlant could not
have been prejudiced because gppdlant was dlowed to argue the mitigeting evidence that pertained to the
drcumgance in quedion the jury was ableto giveit legd effect in that Indruction 16 contained a*“ catchl
paragraph” thet sad, “'Y ou may adso condder any other drcumstances which you find from the evidence

in mitigation of punishment” (Tr. 2246-2247; L .F. 1022-1023). Satev. Clayton 955 SW.2d 468,478

(1999); Saev. Middleton, 995 S\W.2d 443,464 (Mo.banc 1999).

Thisis dmilar to Buchenon v. Angdone, 118 S.Ct. 757 (1998). In that case, the jury was

indructed that if it found a Satutory aggravating drcumgtance “then you may fix the punishment of the
Defendant & death or if you bdieve from dl the evidence thet the desth pendlty is nat judtified, then you
gl fix the punishment of the Defendant & life imprisonment.” The trid court refused to submit as
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mitigating drcumdances four factors induding extreme mental or emotiond disturbance. 1d. & 760. The
United States Supreme Court affirmed the defendant’s conviction, finding thet these indructions were
proper because they did not fored ose the jury from congidering any mitigating evidence. 1d. at 762. It
dated, “By directing the jury to baseits decison on ‘dl the evidence’ the indruction afforded the jurors

an opportunity to condder mitigaing evidence” 1d. Thus, gopdlant’s Sixteenth point mugt fail.
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XVII.

The trial court did not commit plain error in the penalty phase when it
submitted to thejury Instruction 14, theinstruction submitting statutory aggravating
circumstances, because appellant’stheory that the statutory aggravating cir cumstances
listed in that instructions wereimproperly duplicativeiswithout merit.

Appdlant dleges that the trid court committed plain error when it submitted Indruction 14, on
Satutory aggravating drcumstances, because the ten Satutory aggravating drcumstances were duplicative
(App.Br.149). Appdlant concedesthet thisdam isnot presarved for review becauseit wasraised for the
firg time on gpped (App.Br.150).

Theingruction in question submitted as eght drcumstances thet gppdlant murdered Mary Baumruk
while he was attempting the commission of homicides of eight different people, § 565.032.2(2), RSMo
2000, thet the defendant by the act of murdering Mary Baumruk knowingly created a greet risk of desth
to more than one person by means of awegpon that would normally be hezardous to the lives of morethen
one person, 8§ 565.032.2(3) and thet the murder involved depravity of mind because it was part of aplan
to kill more than one person and gppdlant thereby exhibited acdlous disregard for the sandtity of dl humen
life, § 565.032.2(7) (L.F. 1015-1020).

In Missouri, agautory aggravaing drcumdtanceisalegd conduson whose only fundionisto limit
the discretion of the sentencer in acapita case by premising adefendant’ s digibility for the deeth pendty

upon the proof of spedificaly-defined facts Tuilagpav. Cdifomnia, 512 U.S. 967,971-972 (1994); Sate

v. Worthington 8 SW.3d 83,88 (Mo.banc 1999). In*“nonweighing” sates such as Missour, “thefinding
of an aggravating drcumdance does not play any ralein guiding the sentencing body inthe exerdse of its
discretion, gpart from its function of narrowing the dass of persons convicted of murder who are digible
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for the death pendty.” Zant v. Stephens, 462 U.S. 862, 873-874 (1983); see State v. Brooks, 960

SW.2d 479,496 (Mo.banc 1997)(Missouri isa“nonweighing” date). Insteed, the sentencer condders

dl of the evidence in ariving & a decison on punishment.  Stringer v. Black, 503 U.S. 222, 229-230

(1992); State v. Worthington, supra, 8 SW.3d at 88.

Appdlant’s daim thet improper duplication can occur has been rgjected by this Court. State v.
Chrigeson, 50 SW.3d 251,270 (Mo.banc 2001). Since Satutory aggravating arcumdances merdly open
the door to condderation of capitd punishment, a which paint the jury considers dl the evidence,
gopdlant’s“duplication” theory ismeaningless Satev. Brown, 902 SW.2d 278, 293 (Mo.banc 1995);

Satev. Ramsay, 864 SW.2d 320,337 (Mo.banc 1993). Evenif duplication occurred, it would not be

prgudicid. Statev. Brown, supraa 293. Thus, gopdlant’ s seventeenth point mudt fall.




XVII.

This Court should, in the exercise of its independent statutory review, affirm
appellant’s sentence of death because (1) this sentence was not imposed under the
influence of passion pregudiceor any or arbitrary factor; (2) the evidence supportsthe
jury’sfinding of aggravating circumstances, and (3) the sentenceisnot excessive or
disproportionate to those in similar cases considering the crime, the strength of the
evidence and the defendant.

Appdlant has chasen not to contest thet this Court should affirm his sentence after conducting its
mandetory review of his sentence by decting not to brief thisissue

Under the mandatory independent review contained in 8565.035.3, RSVIo 2000, this Court has
to determine:

(2) Whether the sentence of deeth was impased under the influence of passion,
prejudice, or any other factor;

(2  Wheher the evidence suppoartsthe jury’ s or judge sfinding of agatutory
aggravaing drcumdance as enumerated in subsection 2 of section 565.032 and any other
drcumgtance found;

(3) Whether the sentence of death is excessve or disproportionate to the pendty
imposed in Smilar cases, conddering both the crime the srength of the evidence and the
defendant.

This Court’s proportiondity review is designed to prevent freekish and wanton gpplication of the desth

pendty. Statev. Ramsay, 864 SW.2d 320,328 (Mo. banc 1993).

A. Sentencewas not imposed under the influence of passion, prejudice, or any
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other improper factor

The record shows thet gopelant’s sentence was not imposed under the influence of prejudice,
passon or any other improper factor. Appdlant presents no argument on this matter.

B. Statutory aggravating circumstances arevalid

It is undisputed thet the evidence supportsjury’ sfindings of the Satutory aggravating drcumstances
thet the murder occurred while gopd lant was engaged in the atempted commission of anather eight other
homicides, that gppdlant by his act of murder knowingly created agreat risk of degth to more than one
person by means of awegpon that would normaly be hezardous to the lives of more than one person, and
thet the murder was outrageoudy or wantonly vile, horrible or inhuman because it involved depravity of
mind in thet gopdlant killed Mary Baumruk as part of a plan to kill more then one person and, thereby

exhibited a cdlous disregard for the sanctity of dl human life 8 565.032.2 (2),(3) and (7), RSvio 2000.

C. Sentenceisnot disproportionate

Appdlant does nat dispute thet his sentence is not disproportionete to the pendty imposed in other
samilar cases, conddaring the crime, the srength of the evidence, and the defendant. Appdlant isdesarving
of the desth pendlty because he coldly calculated and planned over alengthy period of time about how he
was going to commit mass murder, and succesded in murdering one person and wounding four people
before baing cgptured after agun battle with law enforcement officars: Thiscaseissmilar to other death-

pendty cases thet involved planned mass murders See State v. Franklin, 969 SW.2d 743 (Mo.banc

1988);

State v. Johnson, 968 SW.2d 123 (Mo.banc 1998); State v. Middleton, 998 SW.2d 520 (Mo.banc

1999); Saev. Chrigeson 50 SW.3d 251 (Mo.banc 2001); Statev. Soan, 756 SW.2d 503 (Mo.banc
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1988). Asin cassslike Sate v. Barton, 998 SW.2d 19 (Mo.banc 1999), and Sate v. Clayton, 995

SW.2d 468 (Mo.banc 1999), appdlant committed an execution-syle murdered a person who was
Oefensdess. Appdlant shat May Baumruk in the neck, while she was Sitting across from him and unaware
of what hewas doing (Tr. 1679,1705,1724-1725,1790,1879). After shooting their attorneys, he walked
up to Mary Baumruk, placed apigtal up againg the base of her heard and shat her again —killing her (Tr.

1798,1804,1933). Appdlant wasaremorsdesskiller (Tr. 2208). Satev. Morrow, 978 SW.2d 100,119

(Mo.banc 1998). Additiondly, there was overwheming evidence of gopdlant’ sguilt. Thus, his sentence

was hot excessive or disproportionate.
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CONCLUSON

In view of the foregoing, the respondent submits that appdlant’s conviction and sentence should
be affirmed.
Respectfully submitted,
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